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Superior Court Of California
County Of Los Angeles

JUL 0 2 2020

Sherri R. Cgtter, Execptive Officer/Clerk

By. edim __, Deputy
)

Superior Court of California

County ofLos Angeles

Department 32

CHIQUITA CANYON,LLC, Case No.: BS 171262

Hearing Date: June 22, 2020

Petitioner,

IDECISION ON PETITION FOR WRIT OF
MANDATE: GRANTED IN PART AND
IDENIED IN PART

COUNTY OF LOS ANGELES,etal.

Respondents.  
 

  
Background

Petitioner Chiquita Canyon, LLC (“Petitioner”) petitions for a writ of administrative mandate

directing Respondents County of Los Angeles and Los Angeles County Board of Supervisors

(‘Respondents’”or “County”) to set aside conditions 9, 23, 29, 37, 38-39, 40, 43(D), 43(G), 48, 79(B)(6),

111, 115 through 124, and 126in Petitioner's conditional use permit for the Chiquita Canyon Landfill

(“Landfill”).

Judicial Notice; Motion to Auqment Record

Respondents’ Requestfor Judicial Notice, Exhibits 1-3 — Granted.  
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Respondents’ Motion to Augment the Administrative Record with Declaration of Principal

Engineer Vander Vis — Granted.

Factual and Procedural Background

The Landfill and July 2011 CUP Application

Petitioner owns and operates the Landfill, located at 29201 Henry MayoDrive,in the

unincorporated community of Castaic. The Landfill is a Class I|l waste disposalfacility, which accepts

non-hazardousresidential and commercial solid wastes. (AR 5-7, 24.) County first approved the Landfill

pursuantto a conditional use permit in 1965. The permit was subsequently extended and revised on four

separate occasions,in 1977, 1982, 1997, and 2017. (AR 7 J 16.) At issue before the court is the 2017

conditional use permit (“CUP”).

The Landfill is situated in a canyon on 639 acres of mostly hilly terrain. As described by the

Board of Supervisorsin its findings: “Mostof the site is mountainous, with elevations ranging from

approximately 950 feet above sea level near the south propertyline, to a high of approximately 1,640 feet

nearthe north propertyline. The Project Site fronts State Highway 126, the portion known as Henry Mayo

Drive, on the south side. The intersection of Wolcott Way and Henry MayoDrive forms the southeast

cornerof the Project Site.” (AR 5-6 [ 5.)

“The existing residential community of Val Verde is located to the northwestof the Project Site.

The nearest residenceis located on Roosevelt Avenuein the south part of Val Verde andis

approximately 500 feet from the Project Site and approximately 1,100 feet from the developed areaof the

Project Site. Steep hillsides separate the Project Site from Val Verde.” (AR 7 | 14.)

In July 2011, Petitioner submitted a CUP application seeking to continue operation of the Landfill.

In the application, Petitioner sought to expand the Landfill’s existing waste footprint laterally from 257

acres to 400 acres; increase the maximum elevation from 1,430 feet to 1,573 feet; and increase daily

disposal limits from 6,000 tons per day of waste to 12,000 tons per day. Petitioner also sought approval

for developmentof a household hazardous wastefacility, continued operation of the landfill gas-to-energy  
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facility (‘LFGTE”), and newfacilities and design features. (AR 5 4; see also AR 277 [mapofexisting

and proposedlandfill footprint], 10242-44, 34421-22 [design plans].)

County’s CEQA Review and Approval of the CUP with Conditions

In November 2011, County published a Notice of Preparation of a Draft Environmental Impact

Report for the Landfill project. Subsequently, on July 10, 2014, November9, 2016, and February 2017,

County completed the Draft Environmental Impact Report ("DEIR" - AR 238- 2301), Partially Recirculated

Draft Environmental Impact Report ("PRDEIR" - AR 2302-3393), and Final Environmental Impact Report

("FEIR" - AR 3394-6306), respectively. (AR 14948-49.) Collectively, these documents maybereferred to

as the EIR.

The EIR found that the Landfill project would create environmental impacts to geology and

hydrology, surface waterdrainage, biological resources,cultural and paleontological resources,air

quality, GHG emissions, and climate change. A Mitigation Monitoring and Reporting Program ("MRP")

was prepared to mitigate the impacts, except for certain impacts related to air quality, GHG emissions,

and climate change, which could not be mitigated to a less than significant level. (See e.g. AR 114-154,

155-237.) As aresult of those remaining significant unavoidable impacts, County prepared and adopted

CEQAFindings of Fact and a Statement of Overriding Considerations ("SOC") for the project.’ (AR 9 J

23, 155-237.)

Concurrently with finalization of the FEIR in 2017, staff of the County Department of Regional

Planning (‘DRP”) submitted a proposed CUPto the Planning Commission for approval. (AR 9887-10027.)

DRP’s recommendations imposed various fees and operating conditions on the Landfill. (See AR 9888-

9947, 3423-30, 3938.) Petitioner objected to certain fees and operating conditions before the Planning

Commission. (See AR 10085-120; 12207-12298 [March 1, 2017 letter re: fees]; 14956-57 [hearing

transcript].)

 

1 In its opening brief, Petitioner indicates that the EIR withstood legal challengein the trial court. (See OB
at 11, fn. 3, citing Val Verde Association, et al. v. County of Los Angeles, LASC Case No. BS170715.) In
opposition, Respondentsindicate that the judgment in the CEQAaction is currently on appeal and, thus,
is notfinal. (Oppo. 8, fn. 2, citing COA Case No. B302885.)  
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On March1, 2017, the Regional Planning Commissionheld a public hearing on the CUP. (AR

9200- 9204, 16253-58.) The hearing was continued to April 19, 2017, due to large numberof speakers

and Commission's need to review the supplemental materials. (AR 10, {[ 28; 16257.) At the conclusion of

the April 19, 2017 hearing, the Commission approved the CUP as recommendedbystaff, with several

modifications. (AR 10-11; 16260-68.)

Thereafter, Petitioner and several community-interest groups separately appealed the Planning

Commission's approval to the Board of Supervisors ("Board"). (AR 11; 12980-13023.) Petitioner argued

that certain fees and exactions violated the Mitigation Fee Act and other constitutional limitations, and that

the operational conditions were unjustified. (See e.g. AR 12980-81, 13217-13240 [June 21, 2017 appeal

letter].) DRP and the Departmentof Public Works (“DPW”) submitted a written responseto Petitioner's

appeal. (See AR 13024-13049.)

On June 27, 2017, the Board held a public hearing on the appeals. (AR 12971-13023.) At the

conclusion of the public's testimony, the Board certified the FEIR, adopted the CEQAfindings, SOC and

MMRP,andindicatedits intent to deny the appeals. (AR 4; 11; 12928-34; 12945-51.) It instructed County

Counselto preparefinal findings and conditions for the Board's consideration, including modifications to

the conditions approved by the Commission. (AR 11; 12945-51.)

On July 25, 2017, following preparation of revised findings by County Counsel and incorporation

of all revisions to the CUP, the Board denied the appeals,certified FEIR, adopted the CEQAfindings,

SOC, MMRP,and adopted the project as revised. (AR 1.) County filed a Notice of Determination on July

25, 2017. (AR 1.)

Board made numerousfindings relevant to the CUP conditions, including the following: “Over the

course of proceedings for the CUP/OTPapplication, Regional Planning staff (‘Staff) received

approximately 2,000 letters, emails, and oral testimony from both proponents and opponentsto the

Project regarding the environmental review and the Project in general. Many of the commenters

submitted multiple commentsin writing and at hearings held regarding the environmental review. The  
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most frequent concerns expressed by the public and by other agencies were potential impacts to public

health, air quality, odors, traffic, environmentaljustice issues, biological resources, greenhousegases,

the CUP 89-081 conditions, and a 1997 agreement between the Val Verde community and the previous

operator of Chiquita Canyon Landfill, property values, project alternatives, and water quality. The Final

EIR contains detailed topical responses to 34 of the most commontopics and specific responses to each

of the public comments. The Project conditions, an Implementation and Monitoring Program (‘IMP’), and

the MMRPinclude requirements that address community concerns.” (AR 9 { 24.)

“The Board finds that the Project conditions of approval, the IMP, and MMRPare designed to

ensure that the landfill is operated in a way that avoids or mitigates potential nuisance,traffic and visual

impacts to surrounding communities, including those within the CSD [Castaic Area Community Standards

District], and to ensure that the landfill operates safely and efficiently.” (AR 12 {] 37.)

“Project conditions require the permittee to pay fees that will be used to offset impacts to the

County andits residents associated with operation of a landfill and disposal of waste, by funding

programsandactivities that enhance Countywide disposal capacity, mitigate landfill impacts in the

unincorporated County areas, fund environmental, educational, and quality oflife programsin

unincorporated areas surrounding the landfill, and promote source reduction and recycling programs and

the development of Conversion Technologyfacilities that benefit the Santa Clarita Valley and the County,

and assist the County with meeting its goals and requirements for waste diversion and organics

recycling.” (AR 12-13 { 38.)

Petitioner Files Letter of Protest

On October 13, 2017, Petitioner informed County by letter that it protests certain fees imposed by

the 2017 CUP pursuantto the Mitigation Fee Act. (See 3AC {| 50; Answer{| 50.)  
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Writ Proceedings

On October 20, 2017, Petitionerfiled a verified petition for writ of administrative mandate and

complaint against County challenging the legality of numerous conditions of the CUP. On August9,

2019, Petitionerfiled its operative third amendedpetition and complaint (“petition” or “3AC’").

On November13, 2019, after a hearing, the court (Judge Daniel Murphy) ruled that Countyis

equitably estopped from asserting in this writ action, based on Lynch v. California Coastal Com. (2017) 3

Cal.5th 470 and related cases, that Petitioner forfeited its right to challenge operational conditions in

Petitioner's CUP for the Landfill. (See RJN Exh. 2.)

On January 31, 2020, after a hearing, the court entered the parties’joint stipulation on briefing

limits and claim presentation. The court set a hearing on the petition for writ of mandate in count 14 and

related declaratory and injunctive relief in counts 1, 3, 4, 5, and 9. The court indicated that Petitioner's

remaining claims (counts 2, 6-7, 8, 10-11, and 12-13) would be heard before an individual calendar

departmentafter resolution of the writ proceeding. (See Local Rules 2.8(d) and 2.9.)

On February 21, 2020, Petitionerfiled its opening brief (“OB”) in support of the writ petition. On

May 7, 2020, Respondents lodged a digital copy of the administrative record. On May8, 2020,

Respondentsfiled their opposition (“Oppo.”). On May 29, 2020, Petitionerfiled its reply.

Standard of Review

The writ petition is brought pursuant to CCP section 1094.5. (3AC ff] 214-220.)

“The issuance of a conditional use permit is a quasi-judicial administrative action, which the trial court

reviews under administrative mandamus procedures pursuant to Code of Civil Procedure section

1094.5.... [T]he trial court reviews the whole administrative record to determine whether the agency's

findings are supported by substantial evidence and whether the agency committed anyerrorsoflaw.

[Citations.]’ (Neighbors in Support of Appropriate Land Use v. County of Tuolumne (2007) 157

Cal.App.4th 997, 1005.)  
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Substantial evidence is relevant evidence that a reasonable mind might accept as adequate to

support a conclusion (California Youth Authority v. State Personnel! Board (2002) 104 Cal. App. 4th 575,

584-85), or evidence of ponderable legal significance which is reasonable in nature, credible and of solid

value. (Mohilef v. Janovici (1996) 51 Cal. App. 4th 267, 305 n. 28.) “Courts may reverse an

[administrative] decision onlyif, based on the evidence ..., a reasonable person could not reach the

conclusion reached by the agency.” (Sierra Club v. California Coastal Com. (1993) 12 Cal.App.4th 602,

610; see also BreakzoneBilliards v. City of Torrance (2000) 81 Cal.App.4th 1205, 1244.)

“In the context of an administrative hearing, relevant personal observations are evidence. For

example, an adjacent property owner maytestify to traffic conditions based upon personal knowledge.’

[Citations.] However, ... ‘[uJnsubstantiated opinions, concerns, and suspicions about a project, though

sincere and deeply felt, do not rise to the level of substantial evidence....”” (Banker's Hill, Hillcrest, Park

West Community Preservation Groupv. City of San Diego (2006) 139 Cal.App.4th 249, 274.)

The petitioner seeking administrative mandamushasthe burden of proof and mustcite to the

administrative record to support its contentions. (See Bixby v. Pierno (1971) 4 Cal. 3d 130, 143; Steele v.

Los Angeles County Civil Service Commission, (1958) 166 Cal. App. 2d 129, 137; see also Alford

v. Pierno (1972) 27 Cal.App.3d 682, 691 [“[T]he burden ofprooffalls upon the party attacking the

administrative decision to demonstrate wherein the proceedings were unfair, in excessof jurisdiction or

showed prejudicial abuse of discretion.”].)

Petitioner's burden under CCP section 1094.5 is important: the administrative record in this case

is nearly 35,000 pages. “[A] trial court must afford a strong presumption of correctness concerning the

administrative findings.” (See Fukuda v. City of Angels (1999) 20 Cal. 4th 805, 817.) The court is not

required to search the record to ascertain whetherit supports an appellant's contentions, nor make the

parties’ arguments for them. (Inyo Citizens for Better Planning v. Inyo County Board of Supervisors

(2009) 180 Cal.App.4th 1, 14.) A reviewing court “will not act as counselfor either party ... and will not

assumethe taskof initiating and prosecuting a search of the record for any purposeof discovering errors  
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not pointed out in the briefs.” (Fox v. Erickson (1950) 99 Cal.App.2d 740, 742.) Whenan appellant

challenges “’the sufficiency of the evidence,all material evidence on the point mustbe set forth and not

merely[its] own evidence.” (Toigo v. Town of Ross (1998) 70 Cal.App.4th 309, 317; see also County of

San Diego v. Assessment Appeals Bd. No. 2 (1983) 148 Cal.App.3d 548, 554; Citizens for a Megaplex-

Free Alamedav. City ofAlameda (2007) 149 Cal.App.4th 91, 113.)

On questionsof law arising in mandate proceedings, the court exercisesits independent

judgment. (Christensen v. Lightbourne (2017) 15 Cal.App.5th 1239, 1251.)

Analysis

Waiver of Challenge to Certain Conditions

Petitioner's opening brief does not discuss conditions 28, 34-36, 42, and 109. Petitioner has

waived any challengesto those six conditions. (Ne/son v. Avondale HOA (2009) 172 Cal.App.4th 857,

862-863 [argumentwaivedif not raised or adequately briefed]; see Reply Appendix A.)

County’s Police Powers, and Obligation to Issue Findings to Grant or Deny a CUP

Respondents assert “County is vested with broad discretionary powers to determine what

conditions are suitable to address the Landfill's integration into the community.” (Oppo. 13.) While thatis

true, County’s exercise of discretion must be reasonable andis subject to judicial review pursuant to CCP

section 1094.5.

California Constitution, article XI, section 7 provides that “a county or city may make and enforce

within its limits all local, police, sanitary, and other ordinances and regulations not in conflict with general

laws.” “‘Land use regulation in California has historically been a function of local government underthe

grantof police powercontained in California Constitution, article XI, section 7.” (DeVita v. County of

Napa (1995) 9 Cal.4th 763, 782.) “The ‘inherent local police powerincludes broad authority to

determine, for purposesof the public health, safety, and welfare, the appropriate usesof land within a

localjurisdiction's borders.” (T-Mobile West LLC v. City and County of San Francisco (2019) 6 Cal.5th

1107, 1116.)  
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Landfills raise site-specific concerns such as potential noise,traffic, odor, air pollution, and

congestion effects on neighboring properties. (See e.g. Pub. Res. Code § 40000(b).) County does not

allow landfills by right and may imposeconditions of approval. (See LACC § 22.16.030(C)(1).)

To grant a CUP, County must makecertain findings, including that: “The requested use at the

location proposedwill not: a. Adversely affect the health, peace, comfort, or welfare of personsresiding or

working in the surrounding area; b. Be materially detrimental to the use, enjoyment, or valuation of

property of other personslocatedin the vicinity of the site; and c. Jeopardize, endanger, or otherwise

constitute a menaceto the public health, safety, or general welfare.” (LACC § 22.158.050(B)(2); see

Resp. RJN Exh. 3.) County mustalso find that the proposedsite “is adequately served ... By highwaysor]

streets of sufficient width and improved as necessary to carry the kind and quantity of traffic such use

would generate.” (LACC § 22.158.050(B)(4)(a).) County may impose “conditions to ensure that the

approvalwill be in accordancewith the findings required by the application.” (LACC § 22.158.060.)

CCPsection 1094.5 also requires Board to issue sufficient findings to support its decision. In

Topanga Assn. for a Scenic Community v. County of Los Angeles, (1974) 11 Cal. 3d 506, 515, the

Supreme Court held that "implicit in ... section 1094.5 is a requirement that the agency which renders the

challenged decision mustsetforth findings to bridge the analytic gap between the raw evidence and

ultimate decision or order."* “Administrative agency findings are generally permitted considerablelatitude

with regard to their precision, formality, and matters reasonably implied therein” but must allow for

“meaningful judicial review.” (Southern Pacific Transportation Co. v. State Bd. of Equalization (1987) 191

Cal.App.3d 938, 954; Glendale Memorial Hosp. & Health Center v. Department of Mental Health (2001)

91 Cal.App.4th 129, 139.)

The court reviews the administrative findings of the agency,in this case the Board of Supervisors.

Petitioner and Respondents regularly refer to analyses of Countystaff as if they were the Board’s

 

2 Although Petitioner did not cite Topanga in the openingbrief, it made arguments about the sufficiency of
Board's findings. (See e.g. OB 9-10 and 18:11-5.) Also,in the writ petition, Petitioner alleged that “the
findings do not expose the ‘analytic route’ that the Board took from the evidence available to its ultimate
conclusion.” (3AC {[ 216.)  
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findings. (See e.g. OB 22:24-27 and 23:13-15; Oppo. 26:15-17; AR 13024-13036.) It appears that Board

granted the CUP, and denied Petitioner's administrative appeal, consistent with staff's recommendations.

(See AR 10-11 If] 25-32; see Save Our Carmel River v. Monterey Peninsula Water ManagementDist.

(2006) 141 Cal.App.4th 677, 701-702 [Findings may consist of adopting the recommendationsin a staff

report.”].) While the County staff analyses are not administrative findings, they may explain or

supplementthe findings made by Board.

Relevance of CEQA Findings to Board's Approval of CUP with Conditions

Petitioner argues throughoutits opening brief that “Board's findings that the challenged conditions

in Chiquita’s permit were needed ... are contrary to the FEIR.” (See e.g. OB 11-12.) Petitioner contends

that many environmental impacts were found by the FEIR to be “either not significant or mitigated below

any significance by mitigation measures,” and that this precluded some conditions imposed by County.

(OB 11-12.) Respondents challenge this reasoning. (Oppo. 13.)

Petitioner cites no legal authority that CEQAfindings of significance were necessary for County to

impose conditions of approval on the Landfill. Petitioner also does not show thatfindings of significance

or non-significance for purposes of CEQA mustbe applied rigidly or mechanically to non-CEQAland use

decisions. Indeed, under CEQA,“a less than significant impact does not necessarily mean no impactat

all.” (Oakland Heritage Alliance v. City of Oakland (2011) 195 Cal.App.4th 884, 899; see also Mission

BayAlliance v. Office of Community Investment & Infrastructure (2016) 6 Cal.App.5th 160, 206 [““CEQA

grants agencies discretion to develop their own thresholds of significance’”’].) Moreover, conditions may

have been imposed by Board to mitigate significant impacts (e.g. air quality, GHG emissions, and climate

change)or to enable the Board to make the necessary findings under County Code section 22.158.050.

Nonetheless, as Respondents admit, the EIR and evidence from the CEQAproceedings inform

County’s CUP decision. (Oppo. 13:20-22.) The CEQAfindings are relevantto this writ petition, but are

not necessarily dispositive.

10 
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Operational Conditions

Petitioner contends that the Board prejudicially abusedits discretion in approving conditions 23,

29, 38-39, 40, 43(D), 48, 43(G), 37, and 126. (OB 9-16.)

Condition 23 (Tonnage Limitation)

Condition 23 imposes daily, monthly, and annual tonnage limitations on the Landfill, and caps the

total amount of waste to be received by the Landfill to 60 million tons. (AR 36-37; 43, J] 38.) It allows

Chiquita to take in a daily average of 6,616 tons per day(“tod”) of solid waste through December31,

2024. Starting January 1, 2025, until the termination of the CUP,the intake amountis reduced to 3,411

tons per day. (AR 37.) Condition 23 also limits Chiquita to taking in 2,358 tpd of beneficial reuse

materials overthelife of the permit. (AR 36-37, 23.)

Board found that the conditions of approval, including the tonnagelimits, “are designed to ensure

that the landfill is operated in a way that avoids or mitigates potential nuisance,traffic and visual impacts

to surrounding communities, including those within the CSD [Castaic Area Community StandardsDistrict],

and to ensure that the landfill operates safely and efficiently.” (AR 12 { 37; see also AR 10 { 26.)

Limits on Solid Waste through December31, 2024

Petitioner contends that “the Countyfails to point to substantial evidence of the need for such

restrictions.” (OB 12.) Petitioner cites to statements by DRPstaff and in the FEIR that the environmental

impacts from Petitioner's proposed waste disposal capacity of 12,000 tod would be mitigated by

mitigation measures mandated by the FEIR,and that “overall impacts would be generally the same’ as an

alternate project in which 6,000 tpd are received. (OB 12:2-20, citing AR 10259, 3938.)

As a preliminary matter, a tonnagelimit for a landfill is a local land use restriction that falls with

the discretion of local governmentto avoid potential nuisances. (See e.g. Pub. Res. Code § 40053.)

Petitioner does not dispute that County could impose some tonnagelimit. The tonnagelimit is

discretionary with County and dependsonvariousfactors, including the location of the Landfill in relation

11  
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to existing or planned residential or business development. Further, Petitioner cites no authority that the

tonnagelimit must stay the samefor the life of the Landfill permit.

To the extent Petitioner challenges the sufficiency of Board’s findings for Condition 23 under

Topanga, Petitioner does not persuasively develop the argumentin its writ briefs. In any event, the court

finds sufficient explanation from Board that the condition is “designed to ensure that the landfill is

operated in a way that avoids or mitigates potential nuisance,traffic and visual impacts to surrounding

communities, including those within the CSD.” (AR 12 {| 37; see also AR 10 § 26 and AR 13 § 40.)

Reading Board’s decision as a whole, Board's findings reasonably disclose that Board believed that the

tonnagelimits would avoid or mitigate potential nuisance (including odor and air quality), traffic, and visual

impacts to surrounding communities.

Petitioner's evidentiary arguments for Condition 23 are incomplete and unpersuasive. The

burdenis on Petitioner, not County, to discuss the administrative record comprehensively and showthat

no substantial evidence supports Board’sfinding. If Petitionerfails to do so, then the Board’s findings are

presumed to be correct. (See Fukuda, supra, 20 Cal. 4th at 817; Inyo Citizens for Better Planning, supra,

180 Cal.App.4th at 14; Citizens for a Megaplex-Free Alameda, supra, 149 Cal.App.4th at 113.) Aless

than significant impact for purposes of CEQA doesnot necessarily mean that the project will have no

impact, or that the amount of waste processed each dayis irrelevant to the impacts on the community or

the necessary conditions of approval. Indeed, Petitioner's own citation to the FEIR states that the lower

6,000 tpd project “would result in fewertruck trips and fewer acres of disturbance” compared to the

12,000 tpd project. (AR 3938.) Elsewhere, the FEIR also states that Alternative B, which maintained

waste limits of 6,000 tod, would lessen potential environmental impacts compared to the proposedproject

and “generally reduce the intensity of impacts to the area immediately around the landfill in comparison to

the Project.” (AR 227.)

In opposition, Respondents cite evidence that supports Condition 23’s limitations on waste

disposal. (Oppo 12-12.) There are several existing, and some planned, residential communities in close

12 
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proximity to the Landfill, some as close as 500 feet. (Oppo. 20; see AR 6-7, 3542-44.) The proposed

Landfill led to site-specific and non-speculative observations, testimony, and comments with respect to

potential noise, traffic, odor, air pollution, and congestion effects on neighboring properties. (See e.g. AR

10034-66; 10257-58; 34105; see also AR 11035 [odor survey noting “landfill sourced odors” on one

sampling date]; AR 898, 4279, 15460-62, 16366 [examples of odor comments]; AR 4445, 4739, 14982,

15053, 17065[traffic and truck comments]; AR 888, 899-900, 3888-93 [evidence of impacts on views];

AR 8944, 5885 [SCAQMD comments].) From 2014 through 2016, the South CoastAir Quality

ManagementDistrict (‘SCAQMD’”) received over 200 complaints per year about odors coming from the

Landfill. (AR 8944.) SCAQMD,whichis the agency with expertise and regulatory authority overair quality

and odor, provided comments in the CEQAprocessthat suggest odor complaints could be an ongoing

issue as the Landfill and surrounding community expand. (AR 5885.)° This and other evidence, not

discussed by Petitioner, supports Board’s decision to impose tonnagelimits on the Landfill.

The initial limit of 6,616 tpd of solid waste through December 31, 2024, is somewhat greater than

the status quo from the prior permit, which allowed the operator to dispose up to 6,000 tpd of solid waste.

(See e.g. AR 2331, 11287.) Given the non-speculative community comments about impacts related to

noise, odor, traffic, air quality, or views, and also the CEQAfindingsof significant impacts on air quality,

GHGemissions,and climate change, it seems reasonable that Board would seek to maintain the status

quo in terms of tonnagelimits or decrease tonnagelimits to reduce impacts on the community.

In the opening brief, Petitioner argued that the “drastic limitation on the Landfill’s core function will

harm thousandsof customers.” (OB 12.) However, Petitioner did not cite any evidence to support this

contention. Thus, the contentionis rejected.

 

3 “SCAQMWDstaff is concerned that the expansion ofthe landfill would increase the proximity of active
working surfacesof the landfill to existing receptors, resulting in increased odor complaints and potential
Rule 402 Nuisance violations, which would be a potentially significant impact.” (Ibid.) “SCAQMDstaff
believes that the number of complaints may increase substantially due to the increased tonnage and
expanded operations....” (Ibid.)

13 
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In reply, Petitioner contends that the “Landfill was specifically cited as needing an expansion to

continue to provide for the County’s waste managementneeds.” (Reply 8, citing AR 9208-11.) Petitioner

refers to an advocacyletter of its attorney to the Regional Planning Commission, not to any County

documents showing a determination that an expansion of the Landfill is necessary. The cited evidence

does not show that County was boundby any planning documentsto increase the operationallimits of

the Landfill.

Substantial evidence supports the limitations on solid waste tonnage in Condition 23 through

December 31, 2024.

Limits on Solid Waste starting January 1, 2025

Petitioner contendsthat “the even morestringentlimit imposed on Chiquita starting in 2025... has

no basis in the record.” (OB 13; see Reply 7-8.) Petitioner cites to the FEIR to argue that the tonnage

decreasestarting in 2025 will not allow County to meetits waste disposal needs. (OB 13:10-18,citing AR

228.) The cited evidence only suggests that the reduced tonnagelimit “would not be as effective at

meeting the long term disposal needs of the County” as the proposed project. (AR 228 [emphasis

added].) This evidence does not show that Board was required to maintain or increase tonnagelimits to

meet the County's waste disposal needs.

Petitioner suggests that Board did not comply with Topanga with respect to the tonnagelimit

starting 2025 because Board provided “no rationale in the record showing howthiswill either meet the

County's need for disposal capacity or what Landfill impacts are sought to be reduced by this measure,or

by how much.” (OB 13:14-16.) As discussed above, Board sufficiently identified the Landfill impacts

sought to be reduced by Condition 23. Petitioner cites no authority that Board was required to make

findings about County-wide disposal needs to approvethis condition, or about “how much”the condition

would reduce impacts. Moreover, although additional findings from Board for the tonnagelimits starting

2025 might have beenhelpful, the court cannot say that Board’s findings are inadequate. The reductions

imposed in 2025 would necessarily help reduce or mitigate the noise, traffic, odor, air pollution, and
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congestion effects on neighboring properties discussed above. Substantial evidence, summarized above,

supports that those impacts could occurthroughthelife of the Landfill. (See e.g. AR 10034-66; 10257-

58: 34105; 11035; 898; 4279; 15460-62; 16366; 4445; 4739; 14982; 15053; 899-900; 3888-93; 8944;

5885.)

Under CCP section 1094.5, the burdenis on Petitioner to show,bycitation to the record, that the

tonnagelimit is unreasonable. Although Petitioner refers to the tonnagelimit as “drastic,”it fails to cite to

evidence suggesting that the tonnagelimit starting 2025 will have a detrimental effect on the Landfill

operations or was otherwise an unreasonable exercise of County’s authority to prevent or mitigate

potential nuisances. (See Pub. Res. Code § 40053.)

Petitioner does not show that Board prejudicially abusedits discretion in approving thelimitations

on solid waste tonnage in Condition 23 starting January 1, 2025. Substantial evidence supports that part

of the condition.*

Limits on Beneficial Reuse Materials

With respectto the limits on beneficial reuse materials, Board made the following finding:

“Materials that are source separated and diverted for use at the landfill for beneficial purposes are

considered beneficial use and not solid waste. However, only those materials appropriate for the specific

use and,in accordance with engineering, industry guidelines, or other standard practices in accordance

with Title 14 California Code of Regulations section 20686, may be characterized as beneficial use. The

Board finds that the conditions limits on beneficial use materials are consistent with the amountthatis

appropriate for such uses.” (AR 13, | 42.) As Petitioner indicates, Board followed the recommendationof

DRP and DPWstaff to imposethis limit on beneficial reuse materials “to avoid allowing the applicantto

 

4In opposition, Respondents contend that Condition 23’s tonnage restrictions are also consistent with
state and County goals for reduction of waste. (Oppo. 14.) In reply, Petitioner contends that Board did
notjustify Condition 23 based on thesepolicies and that the court “maynotaffirm an agency's action on a
basis not embraced by the agencyitself.” (Reply 7; S. Cal. Edison Co. v. PUC (2000) 85 Cal.App.4th
1086, 1111.) Because the court affirms Condition 23 on other grounds, the court need not decide these
issues.
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classify materials as ‘beneficial use’ that exceed the amount needed for specific uses.” (See OB 12,

citing AR 13027.)

Petitioner challenges Board’s findings by arguing that “the record showsthat Chiquita responsibly

uses such materials, classifies them appropriately, and uses such materials for safer Landfill operations.

(See AR 008542, 008547, 008548, 008553, 008556, 008566.)” (OB 13.) Petitioner cites to a report

prepared by a solid waste consultant, for Petitioner, “to evaluate the landfill’s performance, and to develop

an opinion regarding their use of the diverted waste (beneficial reuse) material.” (AR 8545.) The

consultant found that the Landfill used beneficial reuse materials in compliance with pertinent regulations.

He also found that the surrounding environment and community benefited from the Landfill’s use of

beneficial reuse material, including from increased regulatory compliance compared to other landfills.

(AR 8547-8566.)

Respondents dispute Petitioner's consultant's conclusion that there was a correlation between

the amount of material that Petitioner classified as beneficial use and a low incidenceof regulatory issues

as compared with otherlandfills. (Oppo. 16, fn. 5.) Having reviewed the report, the court cannotsaythat

the consultant's analysis was so compelling that Board was requiredto find a correlation between the

amountof beneficial use materials at the Landfill and Petitioner's regulatory compliance record. The

report includes evidence that could be interpreted to contradict the correlation found by the consultant.

For instance, Calabasas, Puente Hills and Scholl Canyon landfills used significantly less beneficial use

material than the Landfill but had compliance records comparable to Petitioner's. (Ibid., citing AR 8552.)

As noted in opposition, the consultant also found that Petitioner's Landfill used more beneficial

use materials per ton of solid waste than any otherlandfill in the county of Los Angeles between 2011

and 2015. (Oppo. 15; see AR 8545; 8547; 8550.) It classified 40% of the total tonnage received at the

Landfill as “non-landfilled” material, which includes about 35% for beneficial use. (AR 8545, 8552.) The

report indicates that while the Landfill had the third largest “landfilled tonnage” from 2011-2015 in the

county, it accounted for 51% of all non-landfilled tonnage in the county for that same period, substantially
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more than anyotherlandfill. (AR 8547-8550.) Given the large amount of beneficial use materials

processed by the Landfill compared to other landfills in LA County, Board could reasonably concludethat

Petitioner was not using such materials as efficiently as it could.

Respondents arguethat “overuseorinefficient use of beneficial use material does not serve the

goals of recycling and diversion, as set forth in the Integrated Waste Management Act.” (Oppo. 15; see

Pub. Res. Code §§ 40180, 40124 [defining “recycling” and “diversion”].) The court agrees with that

statement. Petitioner does not argue to the contrary.

The CUPlimits beneficial use to approximately 26% of the total tonnage received through 2024.

Twenty-six percent brings the Landfill more in line with ratios of several other landfills in the area with

respect to non-landfilled tonnage. (AR 8545, 8552.) It was reasonable for Board, and within its discretion,

to seek to limit the beneficial use materials at the Landfill to a proportionate amountthat is more

consistent with other landfills in the County.®

Substantial evidence supports the limitations on beneficial use materials in Condition 23.

Condition 29 (Landfill Elevation Limitation)

Condition 29 limits the Landfill’s elevation to the samelimit in its previous permit: 1,430 feet. (AR

41.) The Board found that the conditions of approval were designed,in part, to avoid “visual impacts”to

surrounding communities, and Countystaff also reasoned that impacts to visual resourcesjustified this

heightlimitation. (AR 12 37; AR 13028; see also AR 10259.)

Petitioner challenges Condition 29 by arguing that “the County’s own FEIR determined that: (1)

there would be no significant visual impacts from Chiquita’s proposed project; (2) no views of significant

 

5 After January 1, 2025, the limit on beneficial use would be similar to Petitioner’s ratio of landfilled to non-
landfilled tonnage from 2011-2015 (around 40%). In reply, Petitioner argues that “there is no rational
basis for these differentlimits.” (Reply 9.) However, the amount of beneficial reuse material allowed
before and after January 1, 2025 would be the same. (AR 36-37, 23.) The increasein the ratio of
beneficial reuse materials is a result of a decrease in the amountof solid waste allowed starting January
1, 2025. Since the allotted amount of beneficial reuse materials remains the same, the changein ratio

does not undermine Board's findings.
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ridgelines would be significantly impacted; (3) there are no scenic vistas in the Landfill area; and (4) the

Landfills topography and location within a canyon would protect against any potential visual impacts. (AR

003549, 003888-003889, 003897.)” (OB 13-14.) Petitioner's record citations do not show that Board

prejudicially abusedits discretion. As discussed, a less than significant impact for purposes of CEQA

does not meanthat the project will have no impact.

Condition 29 is supported by evidence,including from the EIR, showing that the Landfill elevation

does create visual impacts. (See e.g. AR 888, 899-900, 3888-93.) Santa Clarita Valley Area Plan

("SCVAP") designates SR 126 highway, which passes south of the Landfill, as a scenic route. (AR 3888.)

From outside, the Landfill is screened by the ridgeline by most, but not all views. (AR 3889.) The EIR

determined that the proposed project would be visible from residential areas to the north and eastof the

Landfill, Valencia Travel Village, Chiquito Canyon Road, and by travelers on State Route 126. Visual

sensitivity from these areas ranges from moderately high to high. (AR 3890, 3893-94; see also AR 3903-

3914 [photos with simulated view of proposedproject].)® Further, as the Landfill fills and increases in

height, the active working face will be at higher elevations, and thus the working face and the night

lighting associated with it will have the potential to be more visible. (AR 3896-97.)

Although the EIR concluded that impacts to visual resources would not be significant for purposes

of CEQA,substantial evidence showsthat visual impacts do exist. Therefore, it was reasonable for the

Countyto limit the elevation of the Landfill to also address aesthetic impacts. Substantial evidence

supports Condition 29.

Conditions 38-39 (Landfill Termination Requirements)

Conditions 38 and 39 require Petitioner to terminate operations once anyofthree limits are met:

(1) the grant term of 30 years has been reached: (2) the Landfill receives 60 million tons of material; or (3)

 

§ As an example,for the potential impact on views from State Route 126, the EIR stated: “Thehillsides
are visually pleasing, but are not highly distinctive. Thus the level of vividness of this view is average or
moderate.... SR-126 is a First Priority scenic route that carries high volumesoftraffic; however, because
travelers along this segmentof the highway are moving at high speeds,this view isvisible for only brief
periods of time. The overall visual sensitivity of this view is moderate.” (AR 3893-94.)
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the heightlimit of 1,430 feet is reached. (AR 43-44.) Board found that these conditions were

“necessary.” (AR 18 J 59.) County staff reasoned that a 30-yeartime limit was appropriate “becausethis

provides a date certain to the community as to the maximum length of this grant.” (AR 13029.) Staff

reasonedthat “the overall tonnagelimit of 60 million tons is the amount of material that can be placed

within the Limits of Fill with the 1,430- foot heightlimit, if the Landfill is operated efficiently.” (Ibid.)

Petitioner implies that Board did not provide sufficient findings to support Conditions 38-39,

stating that “Board found that these limits were necessary, but never stated why.” (OB 14.) However,it

can beinferred that Board adopted the reasoning of County staff for the termination conditions. (See AR

13029: see also AR 10 {| 26 [referring to staff recommendations].) Moreover, Board’s decision to place a

time limit on the operation of the Landfill is explained by otherfindings in the decision, including about

community concerns and about unavoidable impacts on air quality, GHG emissions, and climate change.

(See e.g. AR 9-10 Ff] 23-24.)

Apparently, Petitioner contends that none of the three termination requirementsis justified. (OB

14:7-19; Reply 9.) However, Petitioner does not dispute Staff's comment that 60 million tons of waste is

the amount that could reasonably fit under the height limitation of 1,430 feet. (Ibid.) Thus, Petitioner's

challenge to Conditions 38-39 is unpersuasive for the same reasons discussed above as to Condition 29,

which imposes the 1,430-foot heightlimit.

Petitioner contendsthat “if the justification for the tonnagerestriction was indeed height, then the

height limit would accomplish the objective and the tonnagerestriction could only assure a premature

closing of the Landfill unconnected to any impact.” (OB 14.) Although the height limit may have been a

sufficient termination trigger, the court cannot say it was unreasonable for County to imposea similar

trigger based on waste volume,especially where Petitioner cites no evidenceto dispute staff's rationale

that 60 million tons would likelyfill the 1,430 height limit.

Petitioner's challenge to the 30-yeartime limit is unclear. Since Board had the powerto deny the

CUP altogether, and received substantial opposition to the Landfill, it seems entirely reasonable for Board
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to impose someoutertimelimit for the CUP. Petitioner fails to show otherwise. As discussed above and

in opposition, substantial evidence supports that community members had ongoing and non-speculative

concerns aboutthe Landfill, including with respect to odor andtrucktraffic. (See Oppo. 18, fn. 6 and 7

[citing comments about odorandtraffic from Landfill]; see also AR 898, 4279, 15460-62, 16366

[examples of odor comments]; AR 4445, 4739, 14982, 15053, 17065[traffic and truck comments]; see

also AR 8944, 5855 [SCAQMD comments].) This evidence supports Board’s decision to impose both

time and operational limits on the extension of the Landfill.

The landfill termination requirements in Conditions 38 and 39 are supported by substantial

evidence. Board provided sufficient findings to support these conditions.

Condition 40 (Operating Hours Restriction)

Condition 40 limits the Landfill to daytime operations, with narrow exceptions. Through

December2024, the Landfill may operate from 3:00 am to 7:00 pm and accept waste from 4:00 am to

5:00 pm, Mondaythrough Saturday. Effective 2025, the Landfill may operate from 4:00 am to 7:00 pm,

and accept waste from 5:00 am to 5:00 pm, Monday through Saturday. (AR 44-45.) Board approved

Condition 40 to minimize impacts of the Landfill on surrounding communities, including with respect to

noise. (AR 9-10 ff] 24-26 and 12 f] 37; see also AR 13029-30.)

Petitioner contends that the FEIR “demonstrated ... that under a 24/7 operating scenario, there

would beinsignificant noise impacts.” (OB 14-15, citing AR 3877.) Althoughthis finding from the FEIRis

relevant to the Board’s decision, it is not dispositive. As discussed above, under CEQA,a less than

significant impact does not necessarily mean no impactat all. The Landfill will generate noise from

construction and operations. (AR 3876-77.) The Landfill will operate as close as 1,200 feet from an

existing residential area, and new residential developments are being constructed or are plannedfor

construction in close proximity to the Landfill. (AR 3877, 3541-44.)

Petitioner contends, withoutciting evidence, that “nighttime noise impacts ... were never

complained about or otherwise shownto exist.” (OB 5.) Petitioner contendsthat “it must comply with the
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Los Angeles County Code, which prohibits certain levels of noise during the nighttime hours. (L.A. County

Code, § 12.08.)” (OB 15.) As Petitioner does not comprehensively discuss the evidence, these

arguments are not persuasive. Despite the County noise regulation, residents have, in fact, complained

of noise impacts from the Landfill. (See AR 858 [resident can hear the Landfill in the middle of the night];

AR 4594 [Val Verde residents have complained of noise during "sleeping hours."].) “It is appropriate and

even necessary for the [agency] to consider the interest of neighboring property ownersin reaching a

decision whetherto grant or deny a land useentitlement, and the opinions of neighbors may constitute

substantial evidence on this issue.” (Harris v. City of Costa Mesa (1994) 25 Cal.App.4th 963, 973.)

Becausethe Landfill is located in a populated area whosedensity will only increase,it was reasonable for

the County to balance the competing interests, including with respect to potential noise impacts,and limit

the Landfill’s hours of operation.

Other than referring to a lack of operating hourlimits in the prior CUP (see Reply 10), Petitioner

doesnot cite any evidence that the restrictions on operating hours would have a detrimental effect on the

Landfill operations. The CUP doesallow the hours of operation to be extendedin limited circumstances

(e.g. to receive inert debris to accommodate special projects that generate construction debris at

nighttime, or for preservation of public health and safety). (AR 45.) Condition 40 is supported by

substantial evidence.

Condition 43(D) (Prohibition of Materials for Use as Cover)

Trash received at the Landfill must be covered by other material on a daily basis for health and

safety purposes. (See AR 3796.) Condition 43(D) prohibits the Landfill from using nine separate

materials as coverfor solid waste. (AR 46-47.) Specifically, Condition 43(D) states that “green waste,

automobile shredder waste, cementkiln dust, dredge spoils, foundry sands, processed exploration waste

from oil wells and contaminated sites, production waste, shreddedtires, and foam shall not be used as

daily, intermediate, or Final Cover at the Landfill.” (AR 46-47.)
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County staff reasoned that Condition 43(D) “is necessary and appropriate to minimize impacts to

the surrounding communities including (but notlimited to) dust and odor, even though such materials may

be permitted under state and federal law.” (AR 13030.) The Board adopted that reasoning. (AR 9-10 {If

24-26 and 12 §] 37.)’

In the opening brief, Petitioner challenged Condition 43(D) as to all nine prohibited materials.

(OB 15.) However, Petitioner failed to exhaust administrative remedies except as to treated auto

shredder waste (TASW). (Oppo.20, citing AR 10116, 12244-5, 12981, 13217-300.) “The petitioner bears

the burden of demonstrating that the issues raised in the judicial proceeding werefirst raised at the

administrative level.” (Sierra Club v. City of Orange (2008) 163 Cal.App.4th 523, 536.) Petitioner has not

cited any evidencethat it exhausted administrative remedies with respect to Condition 43(D) for materials

other than TASW. (Reply 10.) Petitioner also withdrew its challenge to Condition 43(D) except with

respect to TASW. (Reply Appendix A.)

Petitioner contends that Condition 43(D) is not supported by substantial evidence because “the

FEIR assumedthat[the Landfill] would acceptall nine materials that this condition seeks to prohibit and

found nosignificant impacts related to Chiquita’s use of these materials.” (OB 15,citing 3499.) Petitioner

contendsthat the only evidence supporting Condition 43(D) “is a stray commenton an early version of

the EIR which stated that some unidentified studies determined that emissions from the use oftreated

autoshredder waste may result in adverse impacts.” (Ibid., citing AR 18461.)

In opposition, Respondents point out that there are several existing, and someplanned,

residential communities in close proximity to the Landfill, some as close as 500 feet. (Oppo. 20; see AR

6-7, 3542-44.) Neighbors expressed concerns about treated auto-shredder waste residue being blown

and carried into the residential areas. (AR 891, 900, 10667; 33775.) For instance, a Nancy Carderof

Castaic commented that treated auto shredder waste (TASW)“is allowed to contain 50 mg/I lead when

 

7 In the opening brief and reply, Petitioner does not develop an argumentwith respectto the sufficiency of
Board’s findings with respect to this condition. (OB 15; Reply 10.)
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the hazardous wastelevelfor lead is 5 mg/I..... IFit is used as daily cover, the metals are subject to

dispersal by the wind, and these elevated lead levels are a potential health concern.” (AR 10667.)

In addition, as noted by Respondents, the record contains evidence that pre-processing of TASW

is not always be donecorrectly to remove harmful materials. (See AR 4139-40, 17085-510 [SA

Recycling, LLC, a recycling companythat sendsits treated auto-shredder waste to the Landfill was

prosecuted by the Los Angeles County District Attorney's Office for shipping to the Landfill improperly

treated autoshredder waste, contaminated with lead, zinc, and/or cadmium (LASC Case No. BC458943);

the case wasultimately disposed through a stipulated judgmentl].)

The FEIR’s response to comments about TASW provides additional information relevant to

Petitioner's challenge to Condition 43(D). (AR 4138-4140.) According to the FEIR, “commenters

indicated concern that TASW is very permeable to rainwater and contains contamination elementsofits

own.” (Id. at 4138.) “TASW is one of 11 types of ADC [alternative daily cover] materials that are allowed

by CalRecycle” and state regulations. (Ibid.) “TASW ... is regulated by DTSC [Departmentof Toxic

Substances Control]. As the regulatory agency in charge of TASW, DTSCcontrols the determination of

TASW as a nonhazardousor hazardous waste. Currently, automobile shredders are allowed, under a

DTSC conditional authorization, to treat TASW andto disposeof it as non-hazardous waste, under

specified conditions. DTSCis currently evaluating the existing conditional authorization provided to

automobile shredders. If DTSC ultimately makes the determination that TASW should no longer be

classified as non-hazardous waste, [the Landfill] would no longer accept TASW for disposal or for use as

ADC.” (Ibid.)

Although the FEIR found no significant impact from the use of TASW ascover, the FEIR also

discloses that TASW mustbe treated properly to ensureit is not hazardous. In imposing Condition 43(D),

the Board could reasonably weigh the benefits of using TASW as cover against the community concerns

about TASW andrisks of improper processing of harmful materials. Board could also reasonably

consider the proximity of existing and planned residential communities.
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In reply, Petitioner's sole responseto the opposition is that “untreated, or poorly treated,

autoshredderwasteis by definition not ‘treated autoshredder waste.” (Reply 10.) Thus, Petitioner does

not dispute that mistakes are madein treating autoshredder waste, a fact that County could reasonably

consider given the close proximity of the Landfill to residences.

Condition 43(D), as applied to TASW,is supported by substantial evidence. Petitioner did not

exhaustits administrative remedies with respect to its challenge to the other materials prohibited for use

as cover in Condition 43(D). Nor did Petitioner develop an argument that Board madeinsufficientfindings

for Condition 43(D).

Condition 48 (Prohibition on Acceptance of Certain Waste Materials)

Similar to Condition 43(D), Condition 48 prohibits Petitioner from accepting, processing, or

disposing various materials, including TASW,at the Landfill. (AR 49.) Board and Countystaff justified

this condition for the same reasonsas stated above for Condition 43(D). (AR 13030; AR 9-10 ff 24-26

and 12 { 37.)

Condition 48 is supported by evidence of County's and community's concerns about Landfill's

acceptance of auto-shredder waste that has been improperly treated and its potential impact on the

groundwater. (See AR 891, 900, 902, 10667, 4138-40, 4680, 10749.) The court cannot say these

concerns were unreasonable given evidence that TASW is a hazardous wasteif not treated properly. As

noted,in prohibiting TASW, Board could also reasonably consider that proximity of existing and planned

residential communities. As discussed, the finding of non-significance for purposes of CEQAis not

dispositive.

Condition 48, as applied to TASW,is supported by substantial evidence. Petitioner did not

develop an argumentthat Board prejudicially abuseits discretion with respectto its findings for Condition

48.

II

MI
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Condition 43(G) (Pre-Processing of Out-of-Area Waste)

Condition 43(G) directs, with exceptions, that all waste from outside of the Santa Clarita Valley be

pre-processed “or undergofront-end recovery methods” before coming to the Landfill to removeall

beneficial reuse materials and construction and demolition debris. (AR 47.) As discussedin detail infra,

Condition 43(G) is preempted by the state Integrated Waste ManagementAct. The court need not decide

whether Board’s findings for Condition 43(G) are supported by substantial evidence.®

Condition 37 (Five-Year Review)

Condition 37 requires that the CUP be reviewed and subjectto revision every five years to

consider whether morestringent requirements should be placed upon the Landfill. (AR 43.) The periodic

review process requires Petitioner to submit information to the Department of Regional Planning (“DRP’).

Thereview is adjudicated by a hearing officer, whose decision may be appealed to the Regional Planning

Commission. (AR 43.) The Board determinedthat this condition was necessary to consider changing

circumstances, waste disposal needs of the County, and better environmental control systemsor

managementpractices that might significantly improve Landfill operations. (AR 18 {] 59.)

Petitioner contends that Condition 37 is not supported by the record because the Landfill “is

already regulated ... underdifferent permits by sophisticated environmental agencies ... [and] those

requirements are already incorporated by reference in the CUP.” (OB 16.) That the Landfill is regulated

by various agencies does not show that Condition 37 is unreasonable.

The periodic review requirement was a reasonable exercise of Board’s discretion. The FEIR

found that the Landfill project will cause significant and unavoidable impacts on GHG emissions and

climate change, even after implementation of mitigation measures. (AR 221-2.) Condition 37 is

consistent with mitigation measure GHG-1, which required Petitioner to provide reports to DRP every five

years to “evaluate consistencyof landfill operations with current state and county GHG emission

 

8 Petitioner seems to contend that Board did not makesufficient findings to justify Condition 43(G). (OB
16:3-7.) Board sufficiently explained whyit included Condition 43(G), as indicated below with respect to
preemption. (See AR 46-47, 13030, 13034.)
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reduction plans.” (AR 222.) Periodic review of the CUPis alsoin line with the County's stated goals for

waste reduction and diversion. (AR 34022-94.)

Substantial evidence supports Condition 37. Petitioner fails to show that Board prejudicially

abusedits discretion in imposing this condition.

Condition 126 (Legislation)

Condition 126 requires that Petitioner work with the County “to seek amendmentof existing laws

and regulations” related to the State’s waste managementgoals. (AR 82.) Petitioner contendsthat “the

Board made nospecific findings about this requirement, and nothing in the Staff reports provide any

justification for it.” (OB 16.) The court agrees. (See AR 4-21; see also AR 13024-13037.) In opposition,

Respondentscite no findings or otherjustification for Condition 126. (Oppo. 21.)

Petitioner also contends that Condition 126 is unconstitutional because it compels Petitioner to

engage in speechto “work towards the County’s own waste management agenda.” (OB 16.) “The

government maynotprohibit the dissemination of ideasthatit disfavors, nor compel the endorsementof

ideas that it approves.” (Knox v. Service Employees Intern. Union, Local 1000 (2012) 567 U.S. 298, 309.)

Because Condition 126 compels Petitioner to endorse specific governmentpolicies and ideas,it is

unconstitutional.

In opposition, Respondents do not respond to and apparently concede Petitioner's constitutional

argumentwith respect to Condition 126. (See Oppo. 21:11-13; see Sehulster Tunnels/Pre-Conv. Traylor

Brothers, Inc. (2003) 111 Cal.App.4th 1328, 1345, fn. 16 [failure to address point is “equivalent to a

concession”].) Contrary to Respondents’ argument, Condition 126 does compelPetitioner to “endorse

County’s position.” There is no difference between requiring Petitioner to start this process anew or

“continue” to seek amendmentof laws; either one is a requirement to support the County.

Board issued no findings that support Condition 126. Moreover, Condition 126is

unconstitutional. Because of the constitutional defect, the court finds no reason to remand for Board to

issue findings in support of Condition 126.
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Mitigation Fee Act

Petitioner contends that various fees and exactions imposed by the CUP violate the Mitigation

Fee Act becausethere is no reasonable relationship between the fees and impacts from the Landfill. (OB

17-28.)

Summary of Relevant Law

The Mitigation Fee Act, codified at sections 66000-66925 of the Government Code,“sets forth

proceduresfor protesting the imposition of fees and other monetary exactions imposed on a development

by alocal agency.” (Ehrlich v. City of Culver City (1996) 12 Cal.4th 854, 864.) “[T]he Act was passed by

the Legislature ‘in response to concerns among developersthat local agencies were imposing

developmentfees for purposes unrelated to developmentprojects.” (Ibid.)

“The Mitigation Fee Act requires the local agencyto identify the purpose of the fee and the use to

which the fee will be put. (§ 66001, subd. (a)(1) and (2).) The local agency must also determine that both

‘the fee's use’ and ‘the need for the public facility’ are reasonebly related to the type of development

project on which the fee is imposed. (§ 66001, subd. (a)(3) and (4).) In addition, the local agency must

‘determine how there is a reasonable relationship between the amountof the fee and the costof the

public facility or portion of the public facility attributable to the development on whichthe fee is imposed.’

(§ 66001, subd. (b).) ‘Public facilities’ are defined as including ‘public improvements, public services, and

community amenities.’ (§ 66000, subd. (d).)” (Home Builders Assn. of Tulare/Kings Counties, Inc. v. City

of Lemoore (2010) 185 Cal.App.4th 554, 561.)

The “reasonable relationship” standard in the Mitigation Fee Act adopts U.S. Supreme Court

takings jurisprudence establishing that governmental exactions and fees imposed in permits must have

an “essential nexus” betweena legitimate government end and the fee, and that the amountof any fee

mustbe “roughly proportional” to the impact of the project. (Ehrlich, supra at 866 [discussing Dolanv. City

of Tigard (1994) 512 U.S. 374 and Nollan v. Cal. Coastal Com. (1987) 483 U.S. 825].)
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Case law underthe Mitigation Fee Act and its Takings Clause standard require the governmentto

clear two hurdles for an exaction to be valid. First, the government mustestablish an “essential nexus”

between the burden created by the project and the purposeof the fee. “[U]nless the permit condition

serves the same governmental purpose as the developmentban[i.e. denial of the permit], the building

”
restriction is not a valid regulation of land use but ‘an out-and-out plan of extortion.” (Nollan, supra at

837; Ehrlich, supra at 869-870.) Second,if there is such a nexus, the fee must be “roughly proportional”

to the burden created by the project. While no “precise mathematical calculation is required” the agency

must“‘make someeffort to quantify its findings in support of the [fee]’ beyond mere conclusory

statementsthatit will mitigate or offset some anticipated burden created by the project.” (Ehrlich, supra at

871-73.)

Ehriich is instructive. “There, the ownerof a private recreational facility, whose parcel was

restrictively zoned for commercial recreational use, sought a zoning changeto build condominiums. The

city agreed to rezone the property but required an in-lieu fee of $280,000 for the development of new

recreationalfacilities elsewhere. The court found the requisite nexus betweentheloss of recreational

facilities and the imposition of an in-lieu mitigation fee to develop new ones. However, the court

concluded that the amountof the fee was not roughly proportional to the impact of the zoning change.”

(See Ocean Harbor House HomeownersAssn.v. California Coastal Com. (2008) 163 Cal.App.4th 215,

230-231 [summarizing Ehrlich].)

“The court noted the lack of ‘individualized findings’ to establish a connection between the

amountof the fee and the lossofthe restrictive zoning on the parcel. The city argued that the fee was

partial compensation for the loss of $800,000 in recreational improvements on the property. However, the

court pointed out that the impact to be mitigated wasthelossofthe restrictive zoning not the loss of

recreational improvements on the property. The city also assertedthatif it had denied the zoning

change,four new private tennis courts would have beenbuilt.... The court again found the amountof the

fee unjustified becausethe costof private courts would have been paid by the membersofthe private
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club, and the general public would not have had access to them.” (Ocean Harbor House, supra at 230-

231 [discussing Ehrlich].)

“The court opined, however, that the city could imposea fee that was ‘tied more closely to the

actual impactof the land-use changethecity grantedplaintiff, such as a fee to help defray the

administrative cost of rezoning other property for commercial recreational use, or a fee to mitigate a

decreasein the city's ability to attract private recreational development and defray the costs of inducing

such development.” (Ocean Harbor House, supra at 230-231 [discussing Ehrlich].) The high Court

remandedthe case to the City “to make specific findings supported by substantial evidence—thatis, the

city ‘must make someeffort to quantify its findings’ supporting any fee, beyond ‘conclusory statements,’

although ‘[njo precise mathematical calculation is required’ either by the takings clause orthe Act.”

(Ehrlich, supra at 885.)

Condition 115 (Waste Reduction and Diversion Program Fees)

Condition 115 requires Petitioner to pay on a monthly basis a fee of $0.25 perton of solid waste

disposedorreceived at the Landfill. The fee shall be used to fund “the implementation and enhancement

of waste reduction and diversion programs,including, but notlimited to, conducting document/paper

shredding and wastetire collection events in unincorporated County areas.” (AR 75.)

Board justified the permit fees generally as follows: “Project conditions require the permittee to

pay fees that will be used to offset impacts to the County andits residents associated with operation of a

landfill and disposal of waste, by funding programs and activities that enhance Countywide disposal

capacity, mitigate landfill impacts in the unincorporated County areas, fund environmental, educational,

and quality oflife programs in unincorporated areas surrounding the landfill, and promote source

reduction and recycling programs and the development of Conversion Technologyfacilities that benefit

the Santa Clarita Valley and the County, and assist the County with meeting its goals and requirements

for waste diversion and organics recycling.” (AR 12-13 ¥ 38.)
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Countystaff justified Condition 115 as follows: “State law requires the County and other

jurisdictions to divert at least 50% of all waste to recycling and beneficial use; it also sets goals of up to

75% diversion, and it imposes penalties against the County forfailing to meet these requirements.... The

generators of the waste are residents and businesses. These are the same people for whom the Landfill

ultimately provides services and at whom the waste reduction and diversion programswill be aimed.

Whenwasteis disposed in the Landfill this results in revenue to the applicant, by way of service fees that

are ultimately paid by the waste generators. The costs of these services include indirect costs, such as

the costs incurred by localjurisdictions to meet diversion goals.” (AR 13034.)

Staff's comments apparently refer to AB 1383 (Short-Lived Climate Pollutants law), which

imposessignificant targets for the statewide reduction of organic waste disposal. (AR 2543; Health. &

Saf. Code § 39730.6.) AB 1383 also directed CalRecycle to adopt regulations to achieve thesetargets,

whichin turn, imposed requirements onlocal jurisdictions such as the Countyto divert organic waste from

landfills. (Pub. Resources Code § 42652.5.)

Petitioner contendsthat “Chiquita is not a waste generator; in fact, it's the opposite—the Landfill

facilitates waste reduction and diversion throughits recycling of huge quantities of beneficial reuse

materials ....” (OB 19, citing AR 3943.) Petitioner contends that “County cannot showthat Chiquita’s

expansion hinders waste reduction and diversion programs,therebyfailing to show the requisite nexus

between a Landfill impact and the purposeofthis fee.” (Ibid.)

Contrary to Petitioner's position, to satisfy the nexus requirement County did not need to show

that the Landfill “hinders waste reduction and diversion programs.” In Nollan, “the heart of the takings

analysis ... lay in the presence (or absence)of a link between the commission's powerto deny the

Nollans a development permit altogether, and its power to impose a condition onits issuancethat furthers

the same end as an outright prohibition on development.” (Ehrlich, supra, 12 Cal.4th at 877.) Outright
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denial of the Landfill permit would further various ends,including avoidance of impacts on the local

community.®

Petitioner, which has the burden under CCPsection 1094.5, does not show that Condition 115

lacks an essential nexus. As noted by Boardinits findings, a purpose of the fee conditionsis to “offset”

or “mitigate” impacts of the Landfill. (AR 12.) While the Landfill may not generate wasteitself, it receives

waste and, as found in the EIR, creates significant impacts on air quality. (See e.g. AR 114-154, 155-

237, 3775-3823 [discussion ofair quality impacts].) Further, as discussed above with respect to

operational conditions, there is substantial evidence that the Landfill would have some impacts on nearby

residents over the 30-year extension (e.g. noise, odor, traffic, view impacts), even if such impacts were

not found significant for purposes of CEQA. (See e.g. AR 10034-66 [comments]; 11035 [odor survey];

AR 898, 4279, 15460-62, 16366 [odor comments]; AR 4445, 4739, 14982, 15053, 17065[traffic and

truck comments]; AR 888, 899-900, 3888-93 [impacts on views]; AR 8944, 5885 [SCAQMD comments].)

Overthelife of the Landfill, implementation and enhancement of waste reduction and diversion

programs (Condition 115), could reduce the amountof waste thatis landfilled and thereby reduce the

impacts resulting from operating a landfill. Petitioner cites no evidence to the contrary. (See OB 19,

citing AR 3943 and Reply 11-13,citing AR 3933, 3931.) The essential nexus requirementis satisfied for

Condition 115.

In reply, Petitioner contendsthat “the same impactswill generally occur whether Chiquita’s doors

are open or not.” (Reply 12.) However, as discussed above, substantial evidence supports that the

Landfill would have local impacts on nearby residents, including with respect to air quality, noise, odor,

traffic, and views, over the 30-year extension. Even assuming arguendo that non-local impacts on

climate change or GHG emissions would simply be transferred to anotherlandfill, the local impacts could

be avoided by denial of the Landfill permit.

 

3 Of course, denial of the permit would also prevent County from pursuing waste disposalobjectives at
the Landfill.
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Petitioner also contends that “any argumentthat these programswill in the future somehow

reduce‘quality oflife’ impacts of landfills is too attenuated from this Landfill to pass muster under the

MFA.” (Reply 12, citing Surfside Colony, Ltd. V. Cal. Coastal Com. (1991) 226 Cal.App.3d 1260, 1270.)

Surfsideis factually distinguishable because,unlike in that case, Condition 115 does not depend on

nonsite-specific or generalized studies. Petitioner does not dispute, with evidence, that the waste

reduction and diversion programs funded by Condition 115 could, over the 30-year extension,lead to a

meaningful reduction in waste disposed of at the Landfill, which could mitigate the local impacts.

Petitioner admits that the Landfill processes a substantial percentage of the solid waste management

needs of Los Angeles County. (See 3AC ff 2; see also AR 13 J 39, 14] 47.) Thus, waste reduction and

diversion programsthat reduce County-wide waste could be expected to reduce waste received at the

Landfill.

However,in addition to a nexus, County was also required to show that the fee is “roughly

proportional” to the burden created by the project. While no “precise mathematical calculation is required”

the agency must “‘make someeffort to quantify its findings in support of the [fee]’ beyond mere

conclusory statementsthatit will mitigate or offset some anticipated burden created by the project.”

(Ehrlich, supra at 871-73 [emphasis added].) The Supreme Court's use of the word “quantify”is

important. The agency must perform somefactual analysis or calculation, even if not precise, to satisfy

the proportionality requirement.

Petitioner contendsthat “the County makesnoeffort to quantify Chiquita’s supposed impact and

relate it to costs of the programsallegedly needed.” (OB 19.) In the opposition brief, Respondents do not

address this argumentwith respect to manyof the challenged fees, including Condition 115. (See Oppo.

22-27. see Sehulster Tunnels/Pre-Conv. Traylor Brothers, Inc. (2003) 111 Cal.App.4th 1328, 1345, fn. 16

[failure to addresspointis “equivalent to a concession”].) The court has not found in the record, and

Respondents have notcited, any findings or analysis by the Board or Countystaff that show how the

$0.25 per ton fee in Condition 115 is roughly proportional to the purported impacts that the fee was
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intendedto offset or mitigate. Accordingly, for this reason, Respondents violated the Mitigation Fee Act.

Becauseit appears possible that Board could make proportionality findings supported by substantial

evidence for Condition 115, either for the specific fee amount stated or in some other amount determined

by the Board, the court will remand the casefor further proceedings and Board findings. (See Ehrlich,

Supra at 885.)

Conditions 117-118 (OQut-of-Area Waste Fees)

Condition 117 imposes an escalating fee on Petitioner for each ton of waste accepted at the

Landfill originating outside of the Santa Clarita Valley Area (starting at $1.32 per ton and increasing to

$5.28 per ton as more wasteis accepted), and a flat fee of $6.67 per ton for waste originating outside of

Los Angeles County. (AR 75-76.) The fees will be divided between a “Landfill Mitigation Program

Account” and an “Alternative-to-Landfilling Technology Account.” (Ibid.) Condition 118 would reduce the

Condition 117 fee by 50% if Petitioner were to construct and operate a Conversion Technologyfacility.

(AR 77.)

Assuming without deciding that there was a nexus for Conditions 117-118, County was also

required to show that the fees are “roughly proportional” to the burden created by the Landfill. County

and Boardfailed to do so. Accordingly, County violated the Mitigation Fee Act. Moreover, as discussed

in detail infra, Conditions 117-118 are preempted by the state Integrated Waste ManagementAct.

Because the conditions are preempted, the court need not decide whether County and Board could make

additional findings under the Mitigation Fee Act.

Condition 119 (Alternative Technology Research Fee)

Condition 119 requires Petitioner to pay $200,000 annually, not to exceed $3 million, to research,

promote, and develop “alternatives to Landfill and incineration processes... that are most appropriate for

Southern California from an environmental and economic perspective.” (AR 79.) Board and Countystaff

justified this condition on similar grounds as summarized above for Conditions 115, 117-118. (AR

13035.)
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Petitioner contends that there is no nexus for Condition 119 because the Landfill “the Landfill

does not impedethe research, promotion, or developmentofalternative technologies.” (OB 21-22.)

Petitioner incorrectly frames the issue. As discussed, the nexus analysis focuses on whetherthe

condition “furthers the same end as an outright prohibition on development.” (Ehrlich, supra, 12 Cal.4th

at 877.) The Landfill receives waste and would result in certain impacts, including to nearby residents, as

discussed above for Condition 115. As found by the Board and by County staff, Condition 119 is

intended to mitigate such impacts by encouraging developmentoffuture alternativesto landfills. (AR 19,

13034-35.)

Petitioner, which has the burden undersection 1094.5, has not cited to any evidencethat the

program funded by Condition 119 is not reasonably designed to mitigate or offset the Landfill impacts,

including air quality and the other local impacts discussed above. (See OB 20-22.) In opposition,

Respondents cite evidence that waste reduction and alternative technologies, including conversion

technology, reduce the amountof waste that is disposed in a landfill and thereby reduce the impacts from

operation of a landfill. (See Oppo. 22-24; see e.g. AR 755-759; 2592-2601 [waste reduction and

alternative technologies]; 4839-4844 [GHG emissions]; 33378-79.) Condition 119 could be expected to

reduce the amountof waste disposed of at the Landfill, and thereby reduce local impacts in Santa Clarita

Valley. Accordingly, the essential nexus requirementis satisfied for Condition 119.

However, County wasalso required to show that the fees are “roughly proportional” to the burden

created by the Landfill. County and Board failed to do so. Respondents do not addressthis point, and do

not cite any findings or analysis with respect to the proportionality requirement. (See Oppo. 22-24.)

Accordingly, Respondents violated the Mitigation Fee Act with respect to Condition 119. Becauseit

appears possible that Board could makeproportionality findings supported by substantial evidence for

Condition 119, either for the specific fee amount stated or in some other amount determined by the

Board, the court will remand the casefor further proceedings. (See Ehrlich, supra at 885.)

II

34 



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25   

Condition 116 (Disaster Debris Removal Fee)

Condition 116 requires that Petitioner pay an $0.08 perton fee to fund the “administration,

implementation, and enhancementof disaster debris removalactivities in Val Verde, Castaic, and other

unincorporated areas of the County surrounding the Landfill, including providing waste disposal and

collection service vouchersto assist residents in clean-up activities.” (AR 75.)

In addition, Board’s general findings related to fees (see AR 12-13 38 and AR 19), County staff

justified Condition 116 as follows: “[T]he communities surrounding the Landfill experience a

disproportionate share of burden of the Landfill's impacts. In the event of a disaster, the Landfill will

receive fees from accepting debris and pursuant to Condition 22 may even be permitted to accept

increased tonnage amountsin the event of a declared emergency. The fee in Condition [116] will help

payfor the costs of debris removal in the communities that are shouldering the bulk of impacts associated

with transporting the disaster debris from the rest of the County.” (AR 13034.)

Petitioner contendsthat there is no nexus between a Landfill impact and Condition 116 because

the Landfill “does not create disasters” and “does not create the need to clean up any disaster debris in

the surrounding community.” (OB 20.) In opposition, Respondents contend that there is a nexus

because “the Landfill will reap benefits from accepting additional waste [during a disaster], but community

will suffer increased traffic, noise, and air quality impacts.” (Oppo. 24.)

As Petitioner indicates, in the event of a disaster the Landfill could receive a “temporary tonnage

limit increase” to accept additional waste. (OB 20; see also AR 36-38 [conditions 23 and 24].) Although

neither party cites evidence onpoint, it seems theoretically possible that such tonnage increase could

lead to temporary impacts on the local community, such as additional traffic, noise, or air quality impacts.

However, the fee from Condition 116 would not be used to mitigate such temporary increasesin impacts

caused by the Landfill during a disaster. Rather, as stated by Respondents, the fee would be usefor

“disaster clean-up” in the local communities. There appears to be no evidence, and none wascited by

County staff or in Respondents’ opposition, that the Landfill operations would contribute to the need for
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disaster clean-up in the local communities. Thelikelihood of 2 local disaster requiring debris cleanupis

the same whetherthe Landfill is open or not. Thus, the nexus requirementis notsatisfied.

County wasalso required to show that the fee is “roughly proportional” to the burden created by

the Landfill. County and Board failed to do so. Respondents do not addressthis point, and do notcite

any findings or analysis with respect to the proportionality requirement for Condition 116. (See Oppo.

24.) Accordingly, County violated the Mitigation Fee Act with respect to Condition 116.

Condition 120 (Natural Habitat and Parkland Fee)

This condition requires Petitioner to contribute an annual fee of $0.50 per ton of solid waste

disposed at the Landfill during the preceding year to fund the acquisition and developmentof natural

habitat and parkland within the Santa Clarita Valley. All funds generated by the fee “shall be spent for

park and recreational purposes.” (AR 79.)

County staff reasoned, in part, that “this fee will mitigate the loss of open space and habitat

resulting from the operation of the landfill." (AR 13035.) The Landfill is located on private property. In

the EIR, County found that the Landfill would not “would not conflict with, any applicable local plan or

policy including general plans, specific plans, the Los Angeles County Integrated Waste Management

Plan (CIWMP), zoning ordinances, and habitat conservation plans,” and the Landfill project “would not

encourage growth in the area.” (OB 22, citing AR 161, 223.) From this conclusion in the EIR,it stands to

reason that the Landfill operations would not cause any loss of open space or habitat. In opposition,

Respondents do not show otherwisewith citation to the record. (See Oppo. 24, citing AR 34110

[Executive Summary of County Climate Action Plan discussing Land Conservation and Tree Planting].) It

appears from the parties’ record citations that there is no substantial evidence that the Landfill will cause

a loss of open space or habitat.

Countystaff also justified Condition 120 as a meansto offset “quality oflife impacts which are

disproportionately felt by residents of the Santa Clarita Valley.” (AR 13035.) As discussed above, there

is evidence that the Landfill will have some impacts on local residents with respect to noise, odor, traffic,
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air quality, or views, even if such impacts were deemedinsignificant for purposes of CEQA. However,

there is no apparent connection between those impacts and the natural habitat and parkland that would

be purchased with the fees from Condition 120. In opposition, Respondents do not explain or cite

evidence showing how the purchaseof natural habitat and parkland would mitigate impacts related to

noise, odor,traffic, air quality, or views. (See Oppo. 24, citing AR 34110.) Thus, the nexus requirement

is not satisfied for Condition 120.

County was also required to showthatthe fee is “roughly proportional” to the burden created by

the Landfill. County and Board failed to do so. Respondents do not addressthis point, and do notcite

anyfindings or analysis with respect to the proportionality requirement for Condition 120. (See Oppo.

24.) Accordingly, County violated the Mitigation Fee Act with respect to Condition 120.

Condition 121 (Road Improvement Fee)

Condition 121 requires Petitioner to pay a fee of $0.50 perton of solid waste disposed at the

Landfill to provide funding for road improvements in the Val Verde, Castaic, and other unincorporated

areas of the County surrounding the Landfill. (AR 79.) In addition to Board’s generalfindings related to

fees, Countystaff justified Condition 121 as follows: “The thousandsoftrucktrips cominginto the facility

... affect road conditions. These heavy trucks do cause wear and tear on the roads and increasedtraffic

congestion, and are specifically coming into the region becauseofthe landfill use.” (AR 13036.)

In the opening brief, Petitioner contends that there is no nexus because “the FEIR determined

that any traffic impacts from Chiquita would be less than significant.” (OB 22, citing AR 3454.) Petitioner

also cites to Board'sfinding that “the Project Site is adequately served by highwaysorstreets ofsufficient

width and improved as necessary to carry the kind and quantity of vehicle traffic the landfill use would

generate, and by other public or private service facilities as are required.” (OB 23, citing AR 16.)

Petitioner has not showna lack of nexus between Condition 121 and Landfill impacts. As

discussed above,a less than significant impact for purposes of CEQA does not necessarily mean no

impactat all. As discussed in opposition, the Santa Clarita Valley Area Plan (“SCVAP”) recommends
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collection oftraffic impact fees from developers in Santa Clarita Valley to fund roadways. (Oppo. 25; see

AR 33828, 33847.) From 2011-2016, the Landfill averaged from a low of 342 trucktrips per day (2012) to

a high of 567 trucktrips per day (2016). (AR 3476.) Thetrucktrips include collection vehicles carrying an

average of 10 tons of waste andtransfer trucks carrying an average of 22 tons. (AR 3470.) Several

intersections near the Landfill operate at level-of-service ("LOS") levels of E or F during peak hours. (AR

530; 534.) The LOSlevels are even worse underprojected growth and development conditions. (AR

554.) Traffic and diesel emissions from the Landfill were a significant concern for many residents. (AR

4445: 4739: 5561; 5575; 11481; 14964: 14973; 14982; 15053; 15062; 17065.) Considering the size of

the trucks and the numberoftrips per day, it was reasonable for County and Board to concludethat the

Landfill would cause wear and tear on local roads. Moreover, there was substantial evidence that the

Landfill would have some impactontraffic congestion. Thus, as Petitioner concedesin reply, the nexus

requirementis satisfied for Condition 121. (Reply 11:21-23 and 14:5-7.)

However, County wasalso required to show that the fee is “roughly proportional” to the burden

created by the Landfill. County and Board failed to do so and violated the MFA. Respondents do not

meaningfully addressthis issue in opposition. (See Oppo. 25.) While Respondents attempt to show how

many passengercar equivalents maytravel to the Landfill on any given day (Oppo. 25:6-16), they do not

cite any findings or evidence that $0.50 perton of waste intake is proportional to the road improvements

required by that impact. The court also has not found any proportionality analysis or findings for

Condition 121. Because it appears possible that Board could make proportionality findings supported by

substantial evidence for Condition 121, either for the specific fee amount stated or in some other amount

determined by the Board, the court will remand the caseforfurther proceedings. (See Ehrlich, supra at

885.)

Condition 122 (Planning Studies Fee)

Condition 122 requires that Chiquita pay $50,000 every other yearto fund “planning studies,

including, but notlimited to neighborhood planning studies for Val Verde, Castaic, and the unincorporated
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Santa Clarita Valley, as determined by the Director of Regional Planning.” (AR 79.) In addition to Board's

general findings related to fees, Staff defended the fee by arguing that“this is a thirty-year use grant’ and

“in that time” DRP “intends to conduct studies and plans . . to addressin part, impacts caused by the

neighboring landfill.” (AR 13036.)

In the Board findings and Countystaff's analyses, Respondentsfailed to show a nexus between

Condition 122 and impacts created by the Landfill. As concluded by the Board, the Landfill’s designis

adequate “as is required to integrate the Projectinto the surrounding area.” (AR 16 51.) Similarly, as

found in the EIR, the Landfill would not have any land use impacts requiring mitigation. (AR 161-162.)

Althoughit is true that the Landfill could operate for up to 30 years, Board and Countystaff did not identify

any anticipated changesto the Landfill operations that would justify the need for planning studies.

Respondents’ assertion that the planning studies would be “geared towards improving quality oflife of the

residents” is vague andlacks citation to evidence. (Oppo. 25-26.) The nexus requirementis not met as

to Condition 122.

County wasalso required to show thatthe fee is “roughly proportional” to the burden created by

the Landfill. County and Board failed to do so. Respondents do not addressthis point, and do notcite

any findings or analysis with respect to the proportionality requirement for Condition 122. (See Oppo.25-

26.) Accordingly, County violated the Mitigation Fee Act with respect to Condition 122.

From Respondents’ terse opposition and the findings and evidence discussed above,the court

concludesthat there is no likelinood that Board could issue findings under the MFAasto Condition 122

and no basis for further proceedings under Ehrlich. (See Oppo. 25-26.) Nonetheless, that remand issue

seemsclosefor this condition. Respondents may elaborate on their position at the hearing.

Condition 123 (Community Benefit and Environmental Education Trust Fund)

Condition 123 requires Petitioner to pay $1.00 per ton of solid waste disposed at the Landfill "to

fund environmental, educational, and quality oflife programsin the Val Verde, Castaic, and other

unincorporated areas of the County surrounding the Landfill, and to fund regional public facilities that
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serve this area." (AR 80.) In addition to Board’s generalfindings related to fees, Countystaff justified this

fee as follows: “On average, the environmental impactsofa landfill can last for more than 100 yearsafter

a landfill is closed. Consequently, the imposed fees help to relieve the neighboring communities from the

burdens through the enhancementof communityoflife.” (AR 13036.)

Board'sfindings and County staff's analyses do not showa sufficient nexus for Condition 123. As

noted by Petitioner, the EIR determined that the Landfill’s continued operations would notsignificantly

increase local employmentor otherwise encourage growth, impacts which may otherwise require greater

public programsorpublic facilities. (OB 24; AR 223.) Although the Landfill could potentially subject local

residents “to odor and otherair quality impacts, traffic and noise” and impacts on views (see Oppo. 26:14-

15), it is unclear how “environmental, educational, and quality of life programs’or “regional public

facilities” could possibly mitigate such impacts. In justifying Condition 123, Board relied on some

unspecified quality-of-life impact that must be mitigated through “enhancement of communityoflife.”

However, Board cannot show anessential nexus without specifying and explaining, evenif imprecisely,

the burden to be mitigated. Board’s nexusfindings for Condition 123 violate Topanga and the Mitigation

Fee Act.

Evenif some nexus could be found for Condition 123, County was also required to show that the

fee is “roughly proportional” to the burden created by the Landfill. County and Board failed to do so.

Board’sfindings and County staff's appeal response donotidentify what programsor public facilities

would even be needed, how muchsuchthings would cost, or how such costs are proportionalto the

alleged Landfill impacts. (See AR 12-13, 19, 13036.) Accordingly, County violated the Mitigation Fee

Act.

In opposition, Respondents cite to evidence that Petitioner or its predecessorprivately agreed to

pay into a community benefit fund for the Val Verde and Castaic communities; that Petitioner asserted

that such monies would not be paid if County imposed a fee pursuant to Condition 123; and that the

$1.00 per ton required by Condition 123 “is in line with” Petitioner's private $.80 per ton community

40 



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25   

commitment. (Oppo. 26-27; see e.g. AR 10092-93, 18311-16, 31142-51, 15108.) These private

agreements could plausibly be used as evidence to support nexusor proportionality findings with respect

to a community benefit fund similar to that required by Condition 123. However, these private

agreements cannot supply the administrative findings required by Topanga and the Mitigation Fee Act.

Board’s nexusfindings for Condition 123 are insufficient under Topanga and the Mitigation Fee

Act. Board failed to make any proportionality findings for Condition 123. Nonetheless, becauseit

appears possible that Board could make the necessary findings supported by substantial evidence for the

Condition 123 fee in some amount, including from the opposition evidence summarized above (e.g.

Petitioner's agreements with Val Verde and Castaic), the court will remand the caseforfurther

proceedings. (See Ehrlich, supra at 885.)

Condition 124 (Household Hazardous Waste Collection Events)

Condition 124 requires Petitioner to fund 10 household hazardous waste and electronic waste

("HHW") collection events per yearin the Santa Clarita Valley, at a cost of $100,000 per event. In lieu of

paying forfive of the ten collection events, Petitioner may “fully fund the siting, development, operation,

and staffing of a new permanentSanta Clarity Valley Environmental Collection Center... for the collection

of household hazardous/electronic waste.” (AR 80.) Board found that this condition “will help protect the

environment and the health and safety of residents near the landfill by providing residents with

convenient, legal options for disposing of HHW and, thereby, discourageillicit disposal of HHW in the

landfill.” (AR 13 9 41; AR 13036.)

In the opening brief, Petitioner contends that there is no nexus for Condition 124 becausethe

Landfill, as a ClassIII facility, does not accept or generate hazardous waste. (OB 24.) Respondents

counterthat “it is common, everyday occurrence that consumeritems, such asbatteries, cell phones, old

TVs and computers, antifreeze, latex paints, and other household waste get improperly discarded into

trash bins, and ultimately, may end up buried in the Landfill.” (Oppo. 27.) The Statement of Overriding

Considerations (“SOC”) also recognizes establishment of a permanent HHW collection facility as a project
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objective. (AR 157-157.) The EIR also states that “a Household Hazardous Waste Facility (HHWF)will

be constructed at [the Landfill]” and was part of Petitioner's proposed project. (AR 335-336; see also AR

275, 280, 284.)

The court finds sufficient nexus between Condition 124 and burdenscreated by the Landfill,

including on the local community. Although the Landfill is a ClassIII facility, it seems reasonable for

Boardtoinfer, as it did, that“illicit disposal’ of HHWislikely to occur unless “discouraged”bycollection

events and that such disposal can have negative impacts on the local community. (See AR 13 §[ 41.)

Petitioner cites no evidence to the contrary and concedesthe point in reply. (Reply 11:21-23 and 14:5-7.)

The record also contains sufficient evidence of proportionality between the $100,000-per-event

fee and the related Landfill burdens. Given the undisputed and serious concern aboutillicit disposal of

HHW at the Landfill, Condition 124 should be roughly proportional to the cost of holding a reasonable

number of HHW collection events. The costof collection events required by Condition 124 isin line with

the cost incurred by DPW to operate similar events in Santa Clarita Valley in recent years. (AR 34398-

420.) Petitioner's evidence suggests that about three collection events per year have beenheld in recent

years in the Santa Clarita area. (AR 34413.) Petitioner does not cite any evidence to suggestthat the

increase to ten events per yearis inconsistent with Board’s rationale of discouragingillicit disposal of

HHWoris otherwise unreasonable for the needsof the local community. Condition 124 would fund a

little less than one collection event per month. The court cannot say that such requirementis

unreasonable.

In reply, Petitioner contends that “Board madenofinding that the costs for such events ($100,000

each) was warranted.” (Reply 14.) Although Board did not specifically discuss the costs of the collection

events, County staff did and Board adopted staff's recommendationfor this condition. (See AR 13036.)

Staff noted that “DPW is familiar with the cost of HHW collection events and the needs of the community

for these services becauseofits role in operating the Countywide HHW program....” (Ibid.) Board’s

findings were sufficient. The petition is denied as to Condition 124.
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Condition 79(B)(6) (Bridge and Major Thoroughfare Fee)

Condition 79(B)(6) requires Petitioner to pay fees “in accordance with the formulas, procedures

and requirements set forth in the February 2011 Report [“2011 Report’ or “Report”] for the Westside

Bridge and Major Thoroughfare Construction FeeDistrict, to defray the costs of road improvements

identified in the Report, which are necessitated to accommodate the expansion of the Landfill.” (AR 63.)

Board foundthat “the required contribution to the Westside Bridge and Major Thoroughfare

Construction FeeDistrict,” along with certain traffic-related improvements,“will adequately offset the

Project's traffic impacts.” (AR 16 {] 52.) County staff reasoned that the County wasnot applying this fee

underthe state and county statutes governing Bridge and Thoroughfare fees. (AR 13031; see Gov. Code

§ 66484 and County Code§ 21.32.200.) Rather,staff justified Condition 79(B)(6) based on County's

police powers: “DPW hasdetermined that accommodating the expansion of the Landfill will require major

thoroughfare and bridge construction that is comparable to whatis typically required for other industrial

uses.” (AR 13031.)

The 2011 Report was issued pursuant to GovernmentCodesection 66848 and County Code

section 21.32.200. Section 66848 provides that “a local ordinance may require the paymentof a fee as a

condition of approvalof a final map or as a condition of issuing a building permit for purposes of defraying

the actual or estimated cost of constructing bridges over waterways,railways, freeways, and canyons,or

constructing major thoroughfares.” (Gov. Code § 66848(a).) Section 66848(a) states that the local

ordinance mustsatisfy various requirements,including: (1) refer to relevant parts of the generalplan; (2)

provide for a public hearing; and (3) provide “that at the public hearing the boundariesof the area of

benefit, the costs, whether actual or estimated, and a fair method of allocation of costs to the area of

benefit and fee apportionment are established.” The “[flees paid pursuant to an ordinance adopted

pursuantto this section shall be deposited in a planned bridgefacility or major thoroughfare fund.” (§

66848(e).)
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County Code section 21.32.200 provides that “a subdivider, as a condition of approvalof final

mapfor property within an area of benefit, or a building permit applicant, as a condition of issuance of a

building permit for property within an area ofbenefit, shall pay a fee as hereinafter established to defray

the cost of constructing bridges over waterways, railways, freeways and canyons, and/or constructing

major thoroughfares.” (§ 21.32.200(A).)

In July 2011, DPW staff recommendedthat the Board adopt a resolution establishing the

Westside Bridge and Major Thoroughfare Construction Fee District based on the 2011 Report. (AR

33667-70.) The staff report stated: “If District is established, all subdivisions and certain qualifying

building permits within District would be subject to a fee at the time that the subdivision is recorded or

whenthe building permit is issued. The amountof the fee would be proportional to the impactof the

vehicle trips estimated to be generated by the development based on developmenttype and nationally

accepted trip generation rates.” (AR 33668.) Board adopted the resolution and the 2011 Report on July

26, 2011. (AR 33671-74.)

The 43-page Report states,inter alia: The District “will provide an equitable financing mechanism

by which new developmentwithin an identified area will share the costs of providingfull mitigation

improvements.” (AR 33679.) “This report describes the concept and mechanicsof the District.

Information included in this report will enable subject property owners to determine the fee to be

assessed againsttheir property if and whenit is developed.” (Ibid.) “This new District analyzes build-out

developmentfor vacantland for which there is no previously-recorded map.” (AR 33680.) “The adoption

of this type of funding district does not levy any fees against existing development.” (AR 33702.) After

discussing statutory authority for the District (see §§ 66848, 21.32.200, supra) and the District's purpose,

the Report providesa list of proposed District improvements and an analysis of estimated costs. (AR

33683-33709, 33713-33720.)

Petitioner contends that Condition 79(B)(6)’s fee is unlawful because “the Subdivision Map Act

does not allow for such fees to be imposed on existing land uses” and becausePetitioner's “CUPis not a
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final map or building permit.” (OB 25.) Respondents contendthat “County does not need an enabling

statute or ordinance, but may do so throughits general police power.” (Oppo. 28.) Thus, Respondents

concede Condition 79(B)(6) was not justified based on sections 66848 and 21.32.200, which apply only to

final maps or building permits.

Although bridge and thoroughfare fees presumably could be imposed pursuant to County's police

powers, County muststill comply with the Mitigation Fee Act. Petitioner contends that “the Report cannot

be used to substantiate the findings the Board needed to makeunderthe Mitigation Fee Act.” In

particular, Petitioner contends that Board did not make the nexus and proportionality findings required by

the Act. (OB 25-27.) Petitioner relies, in part, on the finding from the EIR thattraffic impacts would be

less than significant. (OB 27, citing AR 3454.) As discussed above,that finding of non-significance under

CEQAdid not necessarily prevent the Board from finding a nexus between the Landfill and burdens on

the community,including with respect to roads andtraffic.

In opposition, Respondents contend that the Report satisfies the nexus and proportionality

requirements because “the Report explains howthefeeis related to the Landfill project,” even though

“the Report does not specifically reference the Landfill.” (Oppo. 28,citing AR 33682, 33698-705, 33713-

15.) Respondents’ record citations suggest that the Landfill is within the “area of benefit” for the District

and that new developmentsrelated to a Landfill extension could potentially contribute to “peak-hour

vehicle trips” in the District. (See AR 33682, 33702.) Respondents also contend that the Board’s CUP

decision and the 2011 Report identify the purpose of the fee and the public infrastructure to be financed,

as required by Government Code section 66001(a)(1) and (a)(2). (See AR 63 J 6; see Oppo.28,citing

AR 33682, 22685-97.)

Petitioner suggests that the Landfill would not entail any “new development’. (See OB 26-27;

Reply 15.) However, as discussed above for Condition 121 (Road improvementfees), substantial

evidence supports that the Landfill project could lead to additional wear and tear on local roads and

increasedtraffic congestion. (See e.g. 3470-3476; 530-554; 4445; 4739; 5561; 5575; 11481; 14964;
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14973; 14982: 15053; 15062; 17065.) Moreover, the record contains evidence that the CUP authorized

an expansion of the Landfill in a manner that could impact local roads. For instance, Board finding 52

states: “The relocation of the entrancefacility is necessary to accommodatethe plan by the California

Department of Transportation (‘Caltrans’) to widen SR 126 and accommodatethelandfill's operations with

the increased development and urbanization of the area.” (AR 16.) County staff also stated that “DPW

has determined that accommodating the expansion of the Landfill will require major thoroughfare and

bridge construction that is comparable to whatis typically required for other industrial uses. Someof the

thoroughfaresidentified in the Report will be used almost exclusively by the Landfill.” (AR 13031.)

Finally, although the 2011 Report referred to the prior landfill site as “recorded/built” land, it also included

the Landfill within the area of benefit. (AR 33682.)

Based onthe foregoing, the court finds substantial evidence to show a nexus betweenthe Landfill

project and a need to finance major thoroughfare and/or bridge construction in the area, and the

declaration of principal engineer Arthur Vander Vis shows how the fee was calculated. As such, Board

has complied with the Mitigation Fee Act with respect to Condition 79(B)(6).

Condition 111 (Dedication of Landfill as Park: $2 Million Park Development Fee)

Condition 111 requires Petitioner “to designate the [Landfill] site as a passive park, open space or

other type of publicly accessible recreational use in accordance with the covenants, conditions and

restrictions on the Landfill, as indicated in the EIR at section 2.3.2.4.” (AR 73-74.) The condition

requires developmentof a park, not to exceed $2,000,000, for the Primary Canyon area of the Landfill.

(Ibid.; see also AR 3487.)

Petitioner contends that the Mitigation Fee Act also regulates “exactions” and “dedications.” (OB

27.) Respondents do not argue to the contrary. (Oppo. 28; see also Gov. Code §§ 66020, 66021 [protest

procedurefor “any party on whom fee, tax, assessment, dedication, reservation, or other exaction has

been imposed’”].) In any event, Condition 111 imposes a monetary fee of up to $2 million, and a

dedication of land must satisfy nexus and proportionality requirements to be imposed as a condition of
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approval without compensation to the landowner. (See generally Rohnv. City of Visalia (1989) 214

Cal.App.3d 1463.)

Petitioner contends that Board did not make nexusorproportionality findings for Condition 111.

(OB 27-28.) The court agrees. In its decision, Board found that that it was “necessary” for Petitionerto

dedicate the Landfill site as a park or other public recreation use. However, Board did not elaborate or

make anyfindings that connect an impact from the Landfill to a requirement to convey hundredsof acres

of private property and develop a parkat a cost of up to $2 million. (AR 19 §] 16.) Nor did Board make

any individualized determinations of the rough proportionality between Condition 111, including the $2

million fee, and Landfill impacts.

In opposition, Respondents suggest that Condition 111 is necessary “to ensure thatif the

operator becomes bankrupt and abandonsthe land without proper clean-up, the public is not left holding

the bag.” (Oppo. 30.) Board did notjustify Condition 111 on that basis in its decision. Moreover,

Respondents do not showthat the statutes and regulationscited in their brief justify the dedication of land

or $2 million fee required by Condition 111. (See Pub. Res. Code §§ 43500 et seq.; 27 CCR § 21090 et

seq.) For instance, Public Resources Code section 43500 requires “financial assurances”related to the

closure and postclosure maintenanceofsolid waste landfills. This statute does not require or authorize a

post-closure dedication of private property from a landfill operator. Petitioner does not challenge other

post-closure requirements,including a requirementforfinancial assurances, that apply to the Landfill.

(See e.g. AR 42, 44.)

In its opening brief, Petitioner contends that “the Quimby Act, governing such park dedications in

regards to subdivisions, provides useful guidance in assessing the reasonablenessof any park dedication

requirement, and does not sanction Condition 111 here.” (OB 27.) Board did not purport to require

Condition 111 pursuant to the Quimby Act. Accordingly, the court need not provide an advisory opinion
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as to whether Condition 111 violates the Quimby Act, as Petitioner seeksin its fourth cause of action. '°

(See 3AC ¥ 119.)

Based onthe foregoing, Board did not provide sufficient findings to justify Condition 111 under

the Mitigation Fee Act. Nor does there appear to be any evidence, and Respondents havecited none,

that Board could make nexus and proportionality findings for this condition. Accordingly, the court sees

no groundsfor remandingfor furtherfindings with respect to Condition 111.

Integrated Waste Management Act

Petitioner contends that “Conditions, 43(D), 43(G), 48, 117, and 118 are all preempted because

they conflict with the Integrated Waste ManagementAct[IWMA].” (OB 31.)

“Underarticle XI, section 7 of the California Constitution, ‘[a] county or city may make and

enforce withinits limits all local, police, sanitary, and other ordinances and regulations notin conflict with

generallaws.' If otherwise valid local legislation conflicts with state law,it is preempted by such law andis

void. A conflict exists if the local legislation duplicates, contradicts, or enters an area fully occupied by

generallaw,either expressly orby legislative implication. Local legislation is ‘duplicative’ of general law

whenit is coextensive therewith. Similarly, local legislation is 'contradictory' to general law whenit is

inimical thereto. Finally, local legislation enters an areathatis ‘fully occupied’ by general law when the

Legislature has expressly manifestedits intent to ‘fully occupy’ the area, or whenit has impliedly done so

in light of one of the following indicia ofintent: '...." (San Diego Gas & Electric Co. v. City of Carlsbad

(1998) 64 Cal.App.4th 785, 792-793.)

Courts “have beenparticularly ‘reluctantto infer legislative intent to preempt a field covered by

municipal regulation whenthereis a significant local interest to be served that maydiffer from one locality

to another.” (Big Creek LumberCo. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1149.) “The

commonthread of the casesis that if there is a significant local interest to be served which maydiffer

 

10 Petitioner also states that Condition 111 “is plainly an unconstitutional taking.” (OB 27.) The court
does not reach this contention. The second causeof action under the takings clause is stayed pending
resolution of the writ.
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from onelocality to another then the presumption favors the validity of the local ordinance against an

attack of state preemption.’” (Ibid.)

To decide Petitioner’s preemption claims, the court must construe the IWMAand associated

regulations. Interpretation of a statute or regulation is a legal question that the court reviews de novo.

“The rules governing statutory construction are well settled. We begin with the fundamental premise that

the objective of statutory interpretation is to ascertain and effectuate legislative intent. [Citations.] To

determinelegislative intent, we turn first to the words of the statute, giving them their usual and ordinary

meaning. [Citations.] When the languageof a statute is clear, we need go no further. However, when the

languageis susceptible of more than one reasonableinterpretation, we look to a variety of extrinsic aids,

including the ostensible objects to be achieved, the evils to be remedied, the legislative history, public

policy, contemporaneous administrative construction, and the statutory schemeof which the statute is a

part.” (Nolan v. City ofAnaheim (2004) 33 Cal.4th 335, 340.)

“The party claiming that general state law preempts a local ordinance has the burden of

demonstrating preemption.” (Big Creek LumberCo., supra, 38 Cal.4th at 1149.)

Brief Summary of the IWMA

“By 1988, landfills throughout the state were nearlyfilled.... To meet this crisis, the Legislature

passed the Waste ManagementAct.... Local agencies suchascities which were responsible for waste

disposal within their boundaries were obliged to enact comprehensive waste managementplansthat

would eventually divert half of their trash from landfills.” (Valley Vista Services, Inc. v. City of Monterey

Park (2004) 118 Cal.App.4th 881, 886.)

In enacting the IWMA,“[t]he Legislature declare[d] that the responsibility for solid waste

managementis a shared responsibility between the state and local governments. The state shall exercise

its legal authority in a mannerthat ensures an effective and coordinated approach to the safe
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managementofall solid waste generated within the state and shall oversee the design and

implementationof local integrated waste managementplans.” (Pub. Res. Code § 40001(a).)"

“The purposeof [the IWMA]is to reduce, recycle, and reuse solid waste generated in the state to

the maximum extentfeasible in an efficient and cost-effective manner to conserve water, energy and

other natural resources, to protect the environment, to improve regulation of existing solid waste landfills,

to ensure that new solid waste landfills are environmentally sound, to improve permitting procedures for

solid waste managementfacilities, and to specify the responsibilities of local governments to develop and

implement integrated waste management programs.” (§ 40052.)

“This division, or any rules or regulations adopted pursuantthereto,is not a limitation on the

powerof a city, county, ordistrict to impose and enforce reasonable land use conditions orrestrictions on

solid waste managementfacilities in order to prevent or mitigate potential nuisances,if the conditions or

restrictions do not conflict with or impose lesser requirements than the policies, standards, and

requirementsofthis division and all regulations adopted pursuantto this division.” (§ 40053.)

The IWMAexpressly delegates authority to local governmentovercertain aspects of solid waste

handling. For instance, section 40059(a)(1) states that local government may determine“[a]spects of

solid waste handling which are of local concern, including, but notlimited to, frequency of collection,

meansofcollection and transportation, level of services, charges andfees, and nature, location, and

extent of providing solid waste handling services.”

Conditions 43(D) and 48

As discussed above, Condition 43(D) prohibits the Landfill from using nine separate materials as

coverfor solid waste, including treated auto shredder waste (TASW). (AR 46-47; Oppo. 34-35, fn. 15.)

Condition 48 prohibits Petitioner from accepting, processing, or disposing various materials, including

TASW,at the Landfill.12 (AR 49.) Board reasoned that these conditions are necessary to minimize

 

11 Unless otherwise stated, statutory referencesin this section are to the Public Resources Code.
12 Petitioner's preemption arguments for these conditions are limited to TASW. (OB 32-33.)
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impacts to the surrounding communities, even though materials may be permitted under state and federal

law. (AR 13030; 9-10 Jf] 24-26 and 12 { 37.)

Petitioner does not contend, or show, that Conditions 43(D) and 48 duplicate state law or enter an

areafully occupied by state law with respect to TASW. (OB 32-33.) Section 40053, cited by Petitioner,

allows for reasonablelocalland userestrictions “in order to prevent or mitigate potential nuisances” and

does not show anintent to preempt local government with respect to TASW orsimilar materials.

Petitioner contends that these conditions contradict the IWMA: “Conditions 43(D) and 48

expressly prohibit what the IWMApermits andinterfere with state-mandated diversion goals.” (OB 33.)

Specifically, Petitioner contends that the IWMA preempts these provisions because “the IWMArequires

localities and disposalfacilities to divert wastes from disposal”; diversion is often accomplished by

beneficial reuse of waste; and the IWMAexpressly authorizes Landfills to accept and use TASW as

beneficial reuse material. (OB 32-33.)

“The ‘contradictory and inimical’ form of preemption does not apply unless the ordinance directly

requires whatthe state statute forbids or prohibits what the state enactment demands.’ [Citations.] ‘[N]o

inimical conflict will be found whereit is reasonably possible to comply with both the state and local

laws.” (T-Mobile West LLC v. City and County of San Francisco (2019) 6 Cal.5th 1107, 1121.) Thus,it is

not sufficient for Petitioner to show that the IWMAsimply “permits” landfills to use TASW for coveror

beneficial reuse.  
Petitioner could show a conflict if the IWMArecycling or diversion goals mandate that landfills use

TASWascoverorfor beneficial reuse. The IWMArequires state and local authorities to promote the

following waste managementpractices “in orderofpriority: (1) Source reduction. (2) Recycling and

composting. (3) Environmentally safe transformation and environmentally safe land disposal, at the

discretion ofthe city or county.” (§ 40051(a)[italics added].) Thisitalicized language suggests thatlocal

governmentretains somediscretion with respectto landfilling (i.e. disposal of solid waste). (See also City

of Dublin v. County of Alameda (1993) 14 Cal.App.4th 264, 278.) As noted above,otherparts of the
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IWMAhighlight the “shared responsibility” between state and local governments oversolid waste

management. (§ 40001; § 40059; § 40053.) Despite this shared responsibility, the IWMAcreates a

statewide program “to reduce, recycle, and reuse solid waste” (§ 40052) and preemptslocalrestrictions

that “conflict with or impose lesser requirements than the policies, standards, and requirements.” (§

40053.)

The IWMAprioritizes recycling and reduction of solid waste through diversion. (See § 40051, §

40052, § 41780.) The IWMAdefines recycling as “the processofcollecting, sorting, cleansing, treating,

and reconstituting materials that would otherwise becomesolid waste, and returning them to the

economic mainstream in the form of raw material for new, reused, or reconstituted products which meet

the quality standards necessary to be used in the marketplace.” (§ 40180.) Diversion is defined as

“activities which reduceor eliminate the amountof solid waste from solid waste disposal.” (§ 40124.)

State law further provides that “the use of solid waste for beneficial reuse in the construction and

operation of a solid waste landfill, including use of alternative daily cover, which reducesoreliminates the

amountof solid waste being disposed pursuant to Section 40124, shall constitute diversion through

recycling and shall not be considered disposal for purposesof this division.” (§ 41781.3.)

However, Petitioner does not show that the IWMA demandsthat local governments prioritize

recycling or reduction of waste through beneficial reuse of TASW. Diversion of waste could be

accomplished through manydifferent methods. Petitioner cites to state regulations that authorize landfills

to accept and use TASW, amongother materials, for beneficial reuse. (See OB 32-33, citing 27 CCR §§

20686, 20690; 14 CCR § 18815.9.) Petitioner does not discuss the requirements of these detailed

regulations, which generally concern beneficial reuse of solid wastes, proceduresfor alternate daily cover

(ADC), and reporting methodsfor certain materials, including TASW. These regulations do not require

the use of TASW as ADCorfor beneficial reuse. (See e.g. 27 CCR § 20690(a)(1)-(3), (b)(6).) Notably,

Petitioner does not argue that Conditions 43(D) and 48 are preempted by the IWMAwith respect to other
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materials that are permitted by state regulation, such as green waste, cementkiln dust, foam, and sludge.

(See e.g. 27 CCR § 20690(b).)

Nor does Petitioner cite any authorities that demand that a landfill accept TASW for disposal (as

opposedto beneficial reuse). Petitioner challenges both the restriction on the acceptance of TASW for

cover (Condition 43(D)), and the prohibition of acceptance of TASW for any purpose (Condition 48). As

arguedin opposition, to the extent TASW would be buried at the Landfill after it had been used ascover,

it would appear that such use of TASW would no longer be considered recycling or diversion. (Oppo.

35:15-21.)

Underthe IWMA,the local agencyretains authority to impose reasonable land userestrictions “to

prevent or mitigate potential nuisances.” (§ 40053.) An important consideration for a local agencyin

preventing or mitigating nuisancesis the proximity of the landfill to residences or businesses. As

discussed abovein the section on operational conditions, in imposing Conditions 43(D) and 48, the Board

could reasonably weigh the benefits of using TASW as coveragainst the non-speculative community

comments about TASW andrisks of improper processing of harmful materials. Board could also

reasonably consider that proximity of existing and planned residential communities. (See e.g. AR 6-7,

3542-44, 891, 900, 10667, 33775, 4139-40, 17085-510, 4138-4140.)

In reply, Petitioner for the first time cites to section 40051(b), which states that local agencies

“shall ... [mJaximize the useofall feasible source reduction, recycling, and composting options in order to

reduce the amountof solid waste that must be disposed of by transformation and land disposal.” (Reply

18-19.) Respondents may respondto this sub-provision at the hearing. Based onthebriefs, the court is

not persuaded that section 40051(b) mandates acceptanceor beneficial reuse of TASW atall landfills, or

is intendedto limit the discretion of local agencies to impose reasonable land userestrictions “to prevent

or mitigate potential nuisances.” (§ 40053.) “[N]o inimical conflict will be found whereit is reasonably

possible to comply with both the state and local laws.” (T-Mobile West LLC , supra, 6 Cal.5th at 1121.)

Courts “have beenparticularly ‘reluctant to infer legislative intent to preempta field covered by municipal
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regulation whenthere is a significant local interest to be served that maydiffer from onelocality to

another,” which appears to be the case for TASW. (Big Creek Lumber Co., supra, 38 Cal.4"" at 1149.)

To the extent there could be any ambiguity in the IWMAwith respect to whetherit demandsthat

landfills accept TASW for cover, including as a result of the statute’s recycling and diversion goals,

Petitioner has not cited any relevantlegislative history or other extrinsic aids.

Petitioner does not show that Conditions 43(D) and 48 contradict the IWMAorare otherwise

preempted by the IWMA.

Conditions 43(G), 117, and 118

As discussed above, Condition 43(G) directs, with exceptions, that all waste from outside of the

Santa Clarita Valley be pre-processed “or undergo front-end recovery methods” before coming to the

Landfill to remove all beneficial reuse materials and construction and demolition debris. (AR 47.)

Condition 117 imposes on Petitioner an escalating fee on each ton of waste accepted at the Landfill

originating outside of the Santa Clarita Valley Area (starting at $1.32 per ton and increasing to $5.28), and

a flat fee of $6.67 per ton for waste originating outside of Los Angeles County. (AR 75-76.) Condition 118

would reduce the Condition 117 fee by 50% if Petitioner were to construct and operate a Conversion  Technologyfacility. (AR 77.)

Petitioner contends that these conditions “frustrate the IWMA’s purposeand are contrary to the

IWMA's prohibition that no city or county can enactlegislation to ‘restrict or limit the importation of solid

waste into a privately ownedfacility in that city or county based onthe placeoforigin.’ (Pub. Resources

Code, § 40059.3.)” (OB 33-34.) The court agrees.

In 2012, the Legislature amendedthe IWMAto prohibit local authorities or ordinancesthatrestrict

or limit the importation of solid waste into a privately ownedlandfill based on place of origin. Specifically,

section 40002(b) provides: “The Legislature further declares that restrictions on the disposalof solid

waste that discriminate on the basis of the place of origin of the waste are an obstacle to, and conflict

with, statewide and regionalpolicies to ensure adequate and appropriate capacity for solid waste
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disposal.” Section 40059.3(a) similarly provides: “ An ordinance adopted bya city or county or an

ordinance enactedbyinitiative by the voters of a city or county shall not restrict or limit the importation of

solid waste into a privately ownedfacility in that city or county based on the place of origin.” Section

40059.3(b) states that this section does not, among otherthings,“[p]rohibit a city, county, or regional

agencyfrom requiring a privately owned solid waste facility to guarantee permitted capacity to a host

jurisdiction, including a regional agency.”

The parties agree that the Legislature enacted these amendmentsin responsetolitigation over a

Solano County voterinitiative that restricted solid waste from outside the county. As stated by

Respondents,“Solano County's Measure E capped the amountofsolid waste that could be imported to

any landfill in the County to 95,000 tons annually, compared tc 600,000 tons that were imported in the

absence of Measure E. (See Portero Hills Landfill, Inc. v. County of Solano (9th Cir. 2011) 657 F.3d

876.)” (Oppo. 33, fn. 14; see also OB 32.)

Sections 40002 and 40059.3 do not define whatit means for an ordinanceto “restrict or limit the

importation of solid waste.” A commondefinition of“restrict” is “to confine or keep within limits, as of

space, action, choice,intensity, or quantity.” Definitions of“limit” include “to confine or keep within limits.”

(Dictionary.com.) As shown by section 40002(b)’s use of the word “discriminate” andalsothetitles of

sections 40002 and 40059.3, the Legislature’s intent was to prohibit “discrimination based on origin of

waste.” To discriminate is “to make or constitute a distinction in or between; differentiate.”

(Dictionary.com.)

Petitioner interprets these wordsto include conditions that “effectively restrict and limit the

importation of solid waste.” Petitioner highlights the Legislature’s use of the word “discriminate.” (OB 33-

34.) Respondentsinterpret these words narrowly and suggestthat only a cap on imported wasteor a fee

imposed directly on waste producers are prohibited. (Oppo. 32-33.) Respondents contend that the

challenged conditions are permissible because “they charge a premium” on imported waste and that the

IWMA“does not concernitself with Chiquita's expected profits.” (Oppo. 33-34.) Thus, in Respondents’
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view, local agencies may impose reasonable fees on waste from outsidetheir jurisdictions as long as the

landfill operator pays the fee. (SeeIbid.)

Petitioner’s interpretation is more sensible and achieves harmonywith other parts of the IWMA.

Wheninterpreting a statute, the court must construe the statute, if possible to achieve harmony amongits

parts. (People v. Hall (1991) 1 Cal. 4th 266, 272.) “It has been called a goldenrule of statutory

interpretation that unreasonablenessof the result produced by one amongalternative possible

interpretations of a statute is reason for rejecting that interpretation in favor of another which would

produce a reasonable result.” (Armstrong v. County of San Mateo (1983) 146 Cal.App.3d 597, 615.)

Although the IWMAgrants authority to local agencies overcertain local matters (see e.g. § 40059), the

IWMAalso makesclearthat the actions of local agencies must be consistent with the state policies

expressed in the statutory scheme. (See e.g. § 40002(a); 40053.) “As an essential part of the state's

comprehensive program for solid waste management, and for the preservation of health and safety, and

the well-being of the public, the Legislature declaresthatit is in the public interest for the state, as

sovereign, to authorize and require local agencies, as subdivisions of the state, to make adequate

provision for solid waste handling, both within their respective jurisdictions and in response to

regional needs.” (§ 40002(a) [emphasis added].) Respondents’ interpretation of sections 40002(b) and

40059.3 would lead to absurd results because, while a cap on imported wasteis prohibited, local

agencies could achieve a similar result by imposing fees and otherconditions that would effectively

restrict or limit the amount of imported waste.

Here, conditions 43(G), 117, and 118 were explicitly intended by the Board to “restrict orlimit the

importation of solid waste into a privately ownedfacility in that city or county based onthe place oforigin.”

(§ 40059.3.) The Board found that Condition 117 was neededto “to serve as a disincentive to those

whobring trash originating outside of the Santa Clarita Valley.” (AR 19 {| 64 [emphasis added].)

Board indicated that Condition 43(G)is intended to “maximize[] the amount of Solid Waste that can be

disposedof in the Landfill,” which, as Respondents admit, would be accomplished by discouraging waste
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from outside Santa Clarita Valley area. (AR 46; Oppo. 20:22-23 [“Consistent with Condition 117,

[Condition 43(G)] also discourages waste coming from outside of the Santa Clarita Valley ....”].)

A conflict with sections 40002 and 40059.3 of the IWMAis also shown by how Conditions 43(G),

117, and 118 would impact the Landfill operations. Condition 43(G) mandates pre-processing of waste

from outside the Santa Clarita Valley, as well as documentation of such pre-processing, and would

presumably makeit more time consuming and expensiveto transfer waste from outside Santa Clarita

Valley to the Landfill.‘ Conditions 117 and 118 impose a fee on waste coming from outside of the Santa

Clarita Valley. Although Petitioner would paythe fee,it stands to reason that this fee would either be

passed onto Petitioner's customers or would cause Petitioner to give preferenceto local waste.

Respondents admit that these constraints would, as a practical matter, “discourage[] waste coming from

outside of the Santa Clarita Valley” and “serve as a disincentive to those whobring trash originating

outside of the Santa Clarita Valley.” (Oppo. 20; AR 19.) Notably, the EIR suggests that a substantial

percentage of waste accepted at the Landfill comes from outside the Santa Clarita Valley. (See e.g. AR

3470[transfer truck trips]; Oppo. 21, citing AR 5845 [waste from outside Santa Clarita Valley generally

comesfrom transfer trucks].)

In opposition, Respondents contend that Conditions 43(G), 117, and 118 are not preempted

because the IWMA“allowslocal agencies to determine aspects of solid waste handling of local concern,

including charges and fees.” (Oppo. 32,citing § 40059.) Later, Respondents contendthat “the

legislature expressly preservedlocaljurisdictions’ authority to site, permit, and oversee solid waste

activities by allowing them to imposesite-specific regulations geared towards maximizing local waste-

disposal capacity.” (Oppo. 34, citing § 40059.3.) These statutes must be harmonized,if possible, with

the prohibition against “discrimination based onorigin of waste” in sections 40002(b) and 40059.3.

 

13 The limited exceptions in Condition 43(G), including for “residential areas with a three-bin curbside
collection system,” cannot save the rest of the condition from preemption. (AR 47.) Respondents do not
argue to the contrary. Nor do Respondents dispute that Condition 43(G) would, as a practical matter,
discourage waste from outside Santa Clarita Valley.
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Section 40059 reservesto local agencies “[a]spects of solid waste handling which are of local concern,”

including “meansof collection and transportation, level of services, charges and fees.” (See also §

40053.) The IWMAalso permits local governments to “assess special fees of a reasonable amount on

the importation of waste from outside of the county.”'4 (§ 41903.) Harmonizing these provisions with

sections 40002(b) and 40059.3, the most reasonable interpretation is that local agencies may impose

“charges and fees”on landfill operators, but must do so in a mannerthat doesnotrestrict,limit, or

discriminate against waste from other jurisdictions. Further, while cities and counties may impose a fee

on out-of-county waste, they must do so in a mannerconsistent with section 41903.

This case does not present complex orfact-intensive questions about whether Conditions 43(G),

117, and 118 would “effectively” restrict or limit imported waste. Board admitted in its decision, and

opposition brief, that the purpose of these conditions wasto “serve as a disincentive to those who bring

trash originating outside of the Santa Clarita Valley.” (AR 19; Oppo. 20.) Becausethe discriminatory

intent and conflict with the IWMAare clear, the court need not determine the outer boundsoflocal

authority under the IWMAto impose conditions or fees on imported waste.

Other than the reference to the Solano County ordinance,the parties do not cite any relevant

legislative history or extrinsic aids to support their interpretations of 40002(b) and 40059.3. Given Board’s

admission of discriminatory intent, the conflict with the IWMAis clear and the court need not consider

legislative history. Nonetheless, counsel are encouragedto discuss anyrelevantlegislative history or

extrinsic aids at the hearing.

/I/

MI

 

14 It is undisputed that County did not impose a “special fee” pursuant to section 41903 and also did not
limit the fee to waste outside the county. In opposition, Respondents do not contend that Conditions 117
and 118 were authorized by section 41903.
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Based onthe foregoing, Conditions 43(G), 117, and 118 contradict sections 40002(b) and

40059.3 of the IWMAand are preempted. Accordingly, the writ petition is granted as to these

conditions. '®

Condition 9

Petitioner references Condition 9 in a footnote. (OB 17, fn. 7.) Condition 9 states: “If any material

provision of this grant is held or declared to be invalid by a court of competentjurisdiction, the permit shall

be void, and the privileges granted hereundershall lapse.” (AR 32.)

Respondents contendthat Petitioner failed to exhaust administrative remedies with respect to

Condition 9. (See Oppo. 11-12.) Petitioner has not shown, including in reply, that it objected to Condition

9 at any stage of the administrative proceedings. (See OB 17, fn. 7 and Reply 19; see also AR 10085-

120, 12981, 13217-300 [Petitioner's administrativefilings].) Accordingly, Petitioner did not exhaust

administrative remedies with respect to Condition 9.

With respect to operational conditions, Petitioner states that “this Court determined that the

County was equitably estopped from raising forfeiture as a defense and that Chiquita has a right to

challenge the operational conditions in the CUP, and thus Condition 9 has no effect.” (OB 17, fn. 7.)

Petitioner misconstrues the court’s ruling. The court found that County was equitably estopped from

raising forfeiture as a defense to the writ challenge to operational conditions. However, Condition 9 does

not prohibit the writ challenge. In finding that County was estopped, the court did not determine that

Condition 9 “has no effect” or that Petitioner was excused from exhausting administrative remedies.

In reply, Petitioner contendsthat “stripping Chiquita ofits approval to operate would shut down an

essential piece of public infrastructure, obviously raising ‘important questions of public policy’ that excuse

Chiquita from needing to exhaustits challenge to Condition 9. (Lindeleaf v. Agric. Labor Relations Bd.

(1986) 41 Cal.3d 861, 870-871.)” (Reply 19.) The court agrees with this reply argument, which

 

15 Petitioner also cites City of Los Angeles v. County of Kern (C.D. Cal. 2007) 509 F.Supp.2d 865, 898,to
support its preemption claims. (OB 34.) For the reasonsstated in opposition, this district court decision
has no precedential value andlittle or no persuasive value. (Oppo. 34.) The court has not relied on or
considered City of Los Angeles.
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Respondents anticipated in opposition. (Oppo. 11.) As stated by our High Court in Lindeleaf, courts may

decide “important questions of public policy” even if the parties did not exhaust administrative remedies.

Here, the Landfill processes a substantial percentage of the solid waste management needsof Los

Angeles County. (See e.g. 3AC §] 2; AR 13 §] 39, 14 47.) Enforcement of Condition 9 could

detrimentally impact Petitioner's customers,including individuals, businesses,cities, counties, and

government agencies that use the Landfill and that are not parties to this action. Accordingly, exhaustion

is excused. (See also Steinhart v. County of Los Angeles (2010) 47 Cal.4th 1298, 1318.)

On the merits, Petitioner did not analyze the enforceability of Condition 9 in its written briefs and

petition. Petitioner's argument based on the court’s estoppelruling is unpersuasive, as indicated above.

The petition alleges that Condition 9 is “arbitrary” and violates due process, but does not develop those

contentions. (3AC Jf] 52, 84, 185.) With respect to the challenged fees, Petitioner contends that

“Condition 9 ... violates the Mitigation Fee Act’s prohibition on retaliatory actions by local government

aimedat silencing lawful protests, and is therefore invalid.” (OB 17, fn. 17,citing Gov. Code §

66020(b).) © However, Petitioner provided no reasoned analysis in support of this assertion, (Oppo.

12.) and Petitioner fails to show how § 66020(b) would apply to non-fee provisions. Finally, Petitioner

also does not analyze what constitutes a “material provision” of the CUP for purposes of Condition 9.

Petitioner has not shown that Condition 9 should be invalidated or how it would apply in this case. (See

Inyo Citizens for Better Planning v. Inyo County Board of Supervisors (2009) 180 Cal.App.4th 1, 14 [court

does not makeparties’ arguments for them]; Ne/son v. Avondale HOA (2009) 172 Cal.App.4th 857, 862-

863 [legal arguments must be supported by reasoned analysis andcitation to authorities].)

 

16 Section 66020(b) states in part: “Compliance by any party with subdivision (a) shall not be the basis for
a local agency to withhold approval of any map, plan, permit, zone change,license, or other form of
permission, or concurrence, whetherdiscretionary, ministerial, or otherwise, incident to, or necessary for,

the developmentproject.” A fee protest may lead to various remedies, including a refund of unlawful
fees. (§ 66020(e).)
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The California Supreme Court briefly summarized the effect of § 66020(b) as follows: "In general,

if a developer has tendered paymentof the disputed fee and given written notice of the groundsfor

protest, local agencies cannot withhold project approvalduringlitigation of the dispute. (Gov. Code,§

66020(a)-(b).) If the challenge is successful, the agency must refund the unlawful fees with interest.

(Gov. Code, § 66020(e).)" (Lynch v. California Coastal Com. (2017) 3 Cal.5th 470, 479.) One purpose of

section 66020(b)is to allow a developerto pay and protest a disputed fee and then start the project, even

while the developer challenges the fee. As explained by the California Supreme Court, "Before the

Mitigation Fee Act, developers that wished to challengethe legality of a fee had to delay construction until

mandamusproceedings ended. [Citations.] The Mitigation Fee Act authorized a simultaneous

challenge...." (Lynch, supra at 479.)

§ 66020(b) says nothing explicitly about whetheror not the local agency can impose a condition

that would invalidate the projectif "material provisions" are held invalid. It is also possible for an agency

to comply with section 66020(b), but also impose Condition 9. As such, the Court finds that section

66020(b) does notinvalidate Condition 9, and Board hasthe right to reconsider its CUP decisionin light

of the court’s writ.

Scope of Writ Relief under Mitigation Fees Act

Petitioner contends that the “unlawful mitigation fees paid by Chiquita to date must be refunded

with interest, and those fees for which no ‘essential nexus’ has been established must be deleted from

the permit.” (Reply 19; see also OB 5, 9 and 3AC p. 48.) In opposition, Respondents do not address the  refund requirement under the MFA.

Government Code section 66020 providesin part: “(e) If the court finds in favorof the plaintiff in

any action or proceeding brought pursuant to subdivision (d), the court shall direct the local agency to

refund the unlawful portion of the payment, with interest at the rate of 8 percent per annum,orreturn the

unlawful portion of the exaction imposed.” (See also § 66020(f)(1).)
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Giventhe lack offindings or evidence with respect to the nexus and proportionality requirements

for Conditions 111, 116, 120, and 122, there appears to be nobasis for further Board findings under

Ehrlich with respect to those conditions. Conditions 117-118 are preempted by the IWMA. Accordingly,

Respondents mustrefund to Petitioner any fees paid by Petitioner pursuant to Conditions 111, 116, 117-

118, 120, and 122 with interest in accordance with section 66020. Neither Petitioner nor Respondents

provide the court sufficient evidence about the amountoffees paid or interest calculations. Board should

addressthis issue on remand.

As analyzed above,it appears possible that County and Board could makespecific findings

supported by substantial evidence for Conditions 115, 119, 121, and 123, either for the specific fee

amountstated or in some other amount determined by the Board. Accordingly, the court will remand the

casefor further proceedings as to those conditions. (See Ehrlich, supra at 885.) Because Respondents

violated the Mitigation Fee Act as to these conditions,it appears that Petitioner is entitled to a refund of

fees already paid, along with interest, subject to paymentof fees in the future if Board complies with the

Act. Neither Petitioner nor Respondents provide the court with sufficient evidence about the total amount

of fees paid or interest calculations. Board should address this issue on remand.

Condition 9 is valid, and Board hasthe right to reconsider its CUP decisionin light of the court's

writ.

Alternative Argument: Illegal Taxes

Petitioner contends,in the alternative, that if Conditions 79(B)(6), 111, and 115-124 are not

subject to the Mitigation Fee Act, they are unconstitutional special taxesin violation of Articles XIIIC and

XIIID of the California Constitution. (OB 28-31; see Jacks v. City of Santa Barbara (2017) 3 Cal.5th 248,

267.) Based on the court’s determinations with respect to the Mitigation Fee Act and preemption, the

court will issue a writ directing Board to set aside Conditions 111, 116, 117-118, 120, and 122. Because

the conditions will be set aside, the court need not decide or issue an advisory opinion as to whetherthe

challenged fees could beillegal taxes. Furthermore, for some of the challenged fees (Conditions 115,
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119, 121 and 123, the court remandsforfurtherfindings with respect to nexus and/or proportionality, and

suchfindings could impact whetheror not the fees could be challengedasillegal taxes. Thus, the

challenge to those conditions asillegal taxes is premature.

Declaratory Relief Causes of Action Related to Writ Petition’”

In its opening writ brief and reply, Petitioner has not developed any separate argumentsin

support ofits first, third, fourth, fifth, and ninth causesof action for declaratory relief. These causes of

action appearentirely derivative of issues analyzed above forthe writ petition. Because Petitioner does

not provide any legal briefing showing that a judicial declaration should be issued in addition to a writ, the

court deniesthefirst, third, fourth, fifth, and ninth causes of action. (Nelson v. Avondale HOA (2009) 172

Cal.App.4th 857, 862-863 [argument waivedif not raised or adequately briefed]; see also CCP § 1060

and Environmental Defense Project of Sierra County v. County of Sierra (2008) 158 Cal.App.4"" 877, 885

[issuance of declaratory relief is matter of discretion fortrial court].)

Furthermore, Petitioner fails to show that declaratoryrelief is an appropriate remedy to challenge

the CUP decision, including its conditions. “In addition to traditional mandamus, an action for declaratory

relief is generally an appropriate meansoffacially challenging a legislative or quasi-legislative enactment

of a public entity .... however, the appropriate remedyfor a challenge to the application of an enactment

to specific property—i.e., an ‘as-applied challenge’—is through administrative mandamus.” (See Beach &

Bluff Conservancyv. City of Solana Beach (2018) 28 Cal.App.5th 244, 259-260.) “[T]he law is well

established that an action for declaratory relief is not appropriate to review an administrative decision.”

(Ibid.)

Thefirst, third, fourth, fifth, and ninth causes of action for declaratory relief are denied.

 

17 The writ petition was originally assigned to Judge Mary Strcbel in Department 82, a writs department.
As amended for 2020, Local Rules 2.8(d) and 2.9 do not include a claim for declaratory relief as a special
proceeding assigned to the writs departments. Nonetheless, Department 32, to which the writ petition is
now assigned after a ruling on the estoppel issue, may rule on counts 1, 3, 4, 5, and 9 for declaratory
relief, including because these counts are entirely derivative of arguments madeforthe writ petition.
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Conclusion

The fourteenth cause of action for writ of administrative mandate is granted in part and denied in

part. After entry of judgment, the court will issue a writ directing Board to set aside its CUP decision with

respect to Conditions 43(G), 111, 115-123, and 126 and to reconsiderthe caseinlight of the court's

ruling. (CCP § 1094.5(f).) The writ petition is denied as to all other conditions.

It appears possible that County and Board could make specific findings under the Mitigation Fee

Act supported by substantial evidence for Conditions 115, 119, 121, and 123, either for the specific fee

amount stated or in some other amount determined by the Board. Accordingly, the court will remand for

further proceedings and for Board to make additional findings as to those conditions. (See Ehrlich, supra

at 885.) Board is notlimited to the existing administrative record on remandasto those conditions.

Condition 9 is valid, and Board hasthe right to reconsider its CUP decisionin light of the court's

writ.

Forall fee conditions set aside by the court, specifically Conditions 111, and 115-123, on remand

Respondents mustrefund to Petitioner any fees paid with interest in accordance with Government Code

section 66020.

Thefirst, third, fourth, fifth, and ninth causesof action “or declaratory relief are denied.

Prior to entry of judgment, the remaining causesof action will be transferred to Department1 for

assignment to an independent calendar court. (See Local Rules 2.8(d) and 2.9.)  
DATED: July 2, 2020 (

~—HondrableDanielS. Maoh
Judge, Los Angeles Superior Court
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